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ACTION  TO  ALLEVIATE  INTERSTATE  GAS 
SUPPLY  SHORTAGE  AND  RESULTING 
CURTAILMENT  AND  TO  REVIEW  RATES 
FOR  GAS  FROM  WELLS  DRILLED  ON  OR 
AFTER  JANUARY  1,  1973,  IN  LIGHT  OF 
SUCH  ACTION 

Petition  For  Declaratory  Order  and  For  Ex¬ 
pedited  Consideration  and  of  Motion  To 
Dismiss 

November  23,  1977. 

Take  notice  that  on  November  14. 1977, 
Consumer  Coalition  (Petitioners),  c/o 
Wheatley  &  Miller.  1112  Watergate  Office 
Building,  2600  Virginia  Avenue,  NW., 
Washington,  D  C,  20037,  filed  in  Docket 
No.  RM78-3  a  petition  for  declaratory 
order  and  for  expedited  consideration. 

Take  further  notice  that  on  Novem¬ 
ber  22.  1977,  Certain  Indicated  Pro¬ 
ducers  '  (Certain  Producers)  filed  a 
motion  to  dismiss  Petitioners’  petition. 

Petitioners  request  that  the  Commis¬ 
sion  take  certain  actions  which  Peti¬ 
tioners  assert  to  be  within  the  Commis¬ 
sion’s  jurisdiction  under  the  Natural  Gas 
Act  “to  alleviate  the  severe  gas  shortage 
now  afflicting  the  interstate  market, 
which  is  causing  continuously  deepening 
curtailment  of  this  nation’s  interstate 
consumers  of  natural  gas,  and  that  such 
actions  be  approved  and  implemented  by 
the  Commission  on  an  expedited,  emer¬ 
gency  basis  in  i)rder  to  avoid  the  irrepa¬ 
rable  injury  to  interstate  consumers 
which  otherwise  will  result  during  the 
1977-1978  winter.’’ 

Petitioners  specifically  seek  to  have  the 
Commission:  (1)  Amend  all  certificates 
previously  issued  to  producers  of  natural 
gas  concerning  gas  from  Outer  Con¬ 
tinental  Shelf  (OCS)  leases  in  the  off¬ 
shore  Federal  domain  which  permit  such 
producers  to  reserve  for  their  own  use  or 
for  direct  sale  to  an  onshore  industrial 
end  use  a  specified  amount  or  percentage 
of  gas  or  all  gas  needed  for  a  particular 
purpose,  by  requiring  instead  that  all 
such  formerly  reserved  OCS  gas  be  sold 
to  interstate  pipelines  for  resale  for  ulti¬ 
mate  consumption  by  interstate  con¬ 
sumers.  on  the  grounds  that  such  reser¬ 
vations  of  gas  are  not  in  the  present  or 
future  public  convenience  and  necessity 
as  required  by  Section  7(e)  of  the 
Natural  Gas  Act  (15  U.S.C.  717f(e) ) ; 

(2)  Exercise  jurisdiction,  pursuant  to 
Sections  1(a),  Kb),  4(b),  and  16  of  the 

'  Tenneco  Oil  Company;  Amerada  Hess 
Corporation;  Amoco  Production  Comoany; 
Atlantic  Richfield  Company;  Chevron  U.S.A. 
Inc.;  Cities  Service  Oil  Company;  Continen¬ 
tal  Oil  Company;  Exxon  Corporation;  Gen¬ 
eral  American  Oil  Company  of  Texas;  Gulf 
Oil  Corporation;  J  M.  Huber  Corporation; 
Kerr-McOee  Corporation;  Mobil  Oil  Corpora¬ 
tion;  Pennzoll  Company.  Pennzoll  Producing 
Company,  Pennzoll  Louisiana  and  Texas  Off¬ 
shore  Inc,;  POGO  Producing  Company;  Shell 
Oil  Company;  Sun  Gas  Company;  Texaco 
Inc ;  Texasgulf,  Inc.;  Union  Oil  Company  of 
California. 


Natural  Gas  Act  (15  U.S.C  717(a).  (b). 
c(b),(o)  and  the  Commerce  Clause  of 
Article  I.  Section  8  of  the  United  States 
Constitution,  over  the  intrastate  activi¬ 
ties  of  “natural-gas  company’’  producers, 
on  the  grounds  that  such  activities  relate 
to,  adversely  affect,  and  unduly  pre¬ 
judice  and  disadvantage  the  supply  and 
cost  of  gas  of  interstate  consumers,  to  the 
extent  necessary  to  eliminate  such  un¬ 
due  prejudice  or  disadvantage; 

(3)  Declare  that  producers  shall  com¬ 
ply  with  all  certificates  previously  is¬ 
sued  in  such  a  manner  as  to  require  a 
minimum  daily  delivery  obligation  of 
producers-sellers,  to  be  determined  by 
reference  to  “take  or  pay’’  or  other 
minimum  sales  provisions  contained  in 
their  contracts  with  purchasing  pipelines 
or  to  delivery  estimatees  contained  in 
tlie  pipelines’  certificate  applications, 
and  place  the  burden  upon  any  indivi¬ 
dual  producer  that  claims  it  cannot  meet 
such  a  minimum  daily  delivery  obligation 
to  appear  before  the  Commission  and 
prove  such  a  contention;  and 

(4)  Immediately  review’  the  $1.42  per 
Mcf  base  rate  for  new  gas  and  93<‘  per 
Mcf  base  rate  for  1973-1974  vintage  gas 
set  in  Opinion  No.  770-A,®  particularly 
the  Federal  income  tax  component  in¬ 
cluded  therein,  in  light  of  the  alleged 
Commission  jurisdiction  to  eliminate  the 
undue  discrimination  resulting  from  the 
intrastate  activities  of  “natural-gas  com¬ 
pany”  producers. 

Petitioners  request  that  the  Commis¬ 
sion  give  expedited  consideration  to  their 
petition,  and  issue  a  declaratory  order 
granting  the  requested  relief.  Petition¬ 
ers  further  request  that  the  Conunis- 
sion  on  its  own  initiative  direct  its  Staff 
and  counsel  to  seek  out  and  recommend 
any  and  all  other  potential  remedies 
within  the  authority  and/or  respon¬ 
sibility  of  the  Commission  and  adopt 
and  apply  such  remedies  as  may  assist 
in  assuring  adequate  supplies  of  natural 
gas  in  the  interstate  market  at  just  and 
reasonable  rates.  Petitioners  also  request 
that  the  Commission,  on  its  ow'n  initia¬ 
tive,  w’ithout  specific  intervention  by 
Petitioners,  apply  the  foregoing  prin¬ 
ciples  to  any  and  all  other  matters  before 
the  Commission  to  which  they  would  or 
could  apply. 

Certain  Producers  request  in  their  mo¬ 
tion  that  the  Commission  dismiss  Peti¬ 
tioners’  petition  for  the  reasons  that  the 
actions  requested  of  the  Commission 
would  duplicate  efforts  in  existing  pro¬ 
ceedings  before  the  FERC  and  that  the 
petition  constitutes  an  attack  on  issued 
orders  and  opinions  now’  before  various 
courts  on  appeal.  As  a  result.  Certain 
Producers  assert  that  the  petition  is  an 
improper  collateral  attack  that  would 
undercut  substantive  legal  rights  of  the 
parties  to  these  proceedings. 

We  decline  to  rule  on  this  motion  at 
this  time.  We  are  confident  that  Certain 
Producers  and  other  interested  persons 
will  address  in  their  comments  the  issues 

“  In  accordance  with  the  escalations  pre¬ 
scribed  in  Opinion  No.  770-A,  these  rate 
ceilings  are  now  $1.47  per  Mcf  and  94<'  per 
Mcf.  respectively 


raised  by  Certain  Producers  in  their  mo¬ 
tion.  We  do  not.  however,  view  the  mo¬ 
tion  as  limiting  the  Commission’s  au¬ 
thority  to  provide  for  the  submission  of 
written  comments  on  all  aspects  of  the 
questions  raised  in  the  petition.  More¬ 
over,  the  Commission  is  of  the  view  that 
it  is  sin^ilarly  premature  to  consider 
granting  the  petition  in  whole  or  in  part 
or  pursuing  alternatives  thereto  of  a  sub¬ 
stantive  nature  in  the  absence  of  such 
comment  and  analysis.  Accordingly,  the 
Commission  will  notice  this  petition  to¬ 
gether  w’ith  the  motion  to  dismiss  and 
afford  to  interested  persons  an  opportu¬ 
nity  to  comment  on  both.  Final  action 
on  both  the  petition  and  the  motion  will 
be  deferred  pending  the  receipt  and 
analysis  of  the  comments  that  will  be 
filed. 

The  Commission  notes  that  the  mat¬ 
ters  addressed  by  the  petition  are  also  at 
issue  in  a  number  of  proceedings  w’hich 
will  be  ripe  for  Commission  decision  dur¬ 
ing  the  period  the  Commission  will  con¬ 
sider  the  petition.  The  public  should  be 
on  notice  that  the  Commission  does  not 
consider  itself  constrained  from  acting 
on  matters  properly  coming  before  it 
W’hich  involve  issues  which  are  involved 
in  the  petition  to  which  this  proceeding 
relates. 

Comments  shall  be  filed  with  the  Sec¬ 
retary  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426,  on  or  be¬ 
fore  December  20.  1977.  Comments  may 
address  any  issue  raised  by  the  petition. 
In  addition,  participants  are  invited  to 
also  advise  the  Commission  with  respect 
to: 

(i)  The  law'ful  authority  of  the  Com- 
mision  to  take  the  actions  requested; 

(ii)  The  procedural  process  which  must 
or  should  be  observed  by  the  Commission 
if  such  authority  is  exercised  or  proposed 
to  be  exercised  (if  alternative  action  is 
recommended,  the  commenting  party 
should  specify  such  alternative  action, 
and  the  process  to  be  observed  with  re¬ 
spect  thereto) ; 

(iii)  The  time  required  to  conclude 
any  such  proceedings  and  to  give  effect 
to  and  imolement  any  order  or  rule- 
making  of  the  Commission  as  may  result 
therefrom:  and 

(iv)  The  public  policy  implications  of 
either  taking  or  not  taking  any  of  the 
actions  requested  and  of  any  alterna¬ 
tive  action  which  the  commenting  party 
may  wish  to  recommend. 

All  such  written  comments  shall  state 
the  name,  title,  mailing  address,  and 
telephone  number  of  the  person  or  per¬ 
sons  to  w’hom  communications  concern¬ 
ing  this  proceeding  should  be  addressed 
The  written  comments  shall  be  single- 
snace  and  submitted  on  letter -size  paper 
(8"  X  IOV2"  or  8V2"  X  11").  An  original 
and  fourteen  (14)  conformed  copies  of 
such  comments  shall  be  filed  with  the 
CommLssion,  and  copies  of  all  comments 
will  be  placed  in  the  Commission’s  pub¬ 
lic  fi)es  and  will  be  available  for  inspec¬ 
tion  in  the  Commission’s  Office  of  Public 
Information  at  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  during  reg¬ 
ular  business  hours. 
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No  extensions  of  time  within  which  to 
file  comments  upon  the  petition  will  be 
considered. 

By  direction  of  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

(Docket  No.  RM78-31 

In  the  Matter  of;  Action  To  Alleviate 
Interstate  Gas  Supply  Shortage  and 
Resulting  Curtailment  and  To  Review 
Rates  For  Gas  Prom  Wells  Drilled  on  or 
After  January  1,  1973,  in  Light  of  Such 
Action. 

PETITION  for  declaratory  ORDER  AND  EXPEDITED 
consideration  of  the  CONSUMER  COALITION 

Pursuant  to  §  1.7(c)  of  the  Federal  Energy 
Regulatory  Commission’s  (“FERC”  or  "Com¬ 
mission”)  Rules  of  Practice  and  Procedure, 
the  Energy  Policy  Task  Force  of  the  Con¬ 
sumer  Federation  of  America,  Energy  Action, 
Congjess  Watch,  International  Association 
of  Machinists  and  Aerospace  Workers,  United 
Steelworkers  of  America,  United  Automobile, 
Aerospace  and  Agricultural  Implement 
Workers  of  America,  American  Hospital  As¬ 
sociation.  National  Farmers  Union,  National 
Council  of  Senior  Citizens,  State  of  New 
Jersey  Department  of  Energy,  United  States 
Conference  of  Mayors,  the  Honorable  Martin 
J.  Schreiber,  Governor  of  Wisconsin,  Public 
Service  Commission  of  Wisconsin,  State  of 
North  Carolina  Office  of  the  Attorney  Gen¬ 
eral,  Industrial  Union  Department,  AITL-CIO, 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen,  and  Helpers,  OH 
Chemical  and  Atomic  Workers  Union,  Inter¬ 
national  Ladles  Garment  Workers’  Union, 
Service  Employees  International  Union, 
American  Federation  of  Teachers.  American 
Public  Gas  Association,  Pennsylvania  Rural 
Electric  Cooperative  Association,  Allegheny 
Electric  Cooperative  Association.  Pennsylva¬ 
nia  League  for  Consumer  Protection,  Ameri¬ 
cans  for  Democratic  Action,  Consumer  Con¬ 
gress  of  Virginia,  Movement  for  Economic 
Justice,  Northeast  Public  Power  Association, 
County  of  Erie,  New  York,  City  of  Buffalo, 
New  York,  Senator  Howard  Metzenbaum, 
Senator  Donald  Rlegle,  Senator  Claiborne 
Pell,  Senator  John  Durkin,  Senator  James 
Abourezk,  Senator  Edward  Kennedy,  Senator 
George  McGovern,  Senator  William  Proxmlre, 
Representative  Toby  Moffett.  Representative 
Andrew  Maguire,  Representative  Edward 
Markey,  Representative  Albert  Gore.  Repre¬ 
sentative  William  Brodhead,  Representative 
Herbert  Harris,  Representative  William 
Hughes,  Representative  John  Selberllng, 
Representative  John  Conyers,  Representative 
Ronald  Dellums,  Representative  Charles 
Rangel,  Representative  Robert  Edgar,  Rep¬ 
resentative  Gerry  Studds,  Representative  Max 
Baucus,  Representative  Clifford  Allen,  Rep¬ 
resentative  Floyd  Flthlan,  Representative 
Richard  Ottlnger,  Representative  Henry 
Waxman,  Representative  Leo  Zeferetti,  Con¬ 
sumer  Alliance  of  Michigan,  Arkansas  Con¬ 
sumer  Research  Center,  National  Farmers 
Organization,  Toward  Utility  Rate  Normali¬ 
zation,  Office  of  Consumer  Advocate  of  the 
Pennsylvania  Department  of  Justice,  People’s 
Counsel  for  the  District  of  Columbia.  Citi¬ 
zen  Action  Coalition  of  Indiana.  Illinois 
Public  Action  Council,  Connecticut  Citizen 
Action  Group,  West  Virginia  Citizen  Action 
Group.  Community  Action  Research  Group, 
National  Peoples  Action,  California  PIRG  at 
San  Diego,  Colorado  PIRG,  INPIRG,  Con¬ 
necticut  PIRG.  DC  PIRG,  Georgia  PIRG, 
Illinois  PIRG,  Iowa  PIRG,  Maryland  PIRG. 
Massachusetts  PIRG,  Minnesota  PIRG,  Ne¬ 
braska  PIRG.  New  Jersey  PIRG,  New  Mexico 
PIRG.  North  Carolina  PIRG,  Ohio  PIRG, 
PIRGIM,  Rhode  Island  PIRG,  West  Virginia 


PIRG,  Natural  Urban  Coalition,  the  National 
Urban  League,  Mass  Fair  Share,  Carolina  Ac¬ 
tion  and  Ohio  Public  Interest  Campaign 
("Consumer  Coalition”  or  "Petitioners”)  file 
this  petition  for  a  declaratory  order  request¬ 
ing  that  the  Commission  take  certain  actions 
within  its  jxirisdiction  under  the  Natural 
Gas  Act,  15  U.S.C.  717,  et  seq.,  to  alleviate 
the  severe  gas  supply  shortage  now  afflicting 
the  interstate  market,  which  is  causing  con¬ 
tinuously  deepening  curtailment  of  this  na¬ 
tion’s  Interstate  consumers  of  natural  gas, 
and  that  such  actions  be  approved  and  im¬ 
plemented  by  the  Commission  on  an  ex¬ 
pedited.  emergency  basis  in  order  to  avoid  the 
irreparable  injury  to  interstate  consumers 
which  otherwise  will  result  during  the  1977- 
1978  winter.  Petitioners  specifically  seek  to 
have  the  Commission  (1)  amend  all  certifi¬ 
cates  previously  issued  to  producers  of  nat¬ 
ural  gas  concerning  gas  from  Outer  Conti¬ 
nental  Shelf  ("OCS”)  leases  in  the  offshore 
Federal  domain  which  permit  these  pro¬ 
ducers  to  reserve  for  their  own  use  or  for 
direct  sale  to  an  industrial  end  user  onshore 
a  specified  amount  or  percentage  of  gas  or 
all  gas  needed  for  a  particular  purpose  be¬ 
cause  such  reservations  of  gas  are  not  in 
"the  present  or  future  public  convenience 
and  necessity”,  as  required  by  Section  7(e) 
of  the  Natural  Gas  Act.  15  U.S  C.  717f(e),  by 
requiring  instead  that  all  such  formerly  re¬ 
served  OCS  gas  be  sold  to  Interstate  pipelines 
for  resale  for  ultimate  consumption  by  inter¬ 
state  consumers;  (2)  exercise  its  Jurisdiction, 
pursuant  to  Sections  1(a),  1(b),  4(b),  and 
16  of  the  Natural  Gas  Act,  15  U.S.C.  717  (a), 
(b),  c(b),  and  o,  and  the  Commerce  Clause 
of  Article  I,  Section  8  of  the  United  States 
Constitution  over  the  interstate  activities 
of  "natural-gas  company”  producers  which 
relate  to,  adversely  affect,  and  unduly  prej¬ 
udice  and  disadvantage  the  supply  and  cost 
of  gas  of  interstate  consumers  to  the  extent 
necessary  to  eliminate  such  undue  prejudice 
or  disadvantage;  (3)  declare  that  producers 
shall  comply  with  all  certificates  previously 
Issued  to  require  a  minimum  daily  delivery 
obligation  of  the  producers-sellers,  deter¬ 
mined  by  reference  to  "take  or  pay”  or  other 
minimum  sales  provisions  contained  in  their 
contracts  with  the  purchasing  pipelines  or 
delivery  estimates  contained  in  the  pipe¬ 
lines’  certificate  applications,  placing  the 
burden  upon  any  Individual  producer  that 
claims  it  cannot  meet  such  minimum 
daily  delivery  obligation  to  appear  before  the 
Commission  and  prove  such  a  contention; 
and  (4)  Immediately  review  the  $1.42  per  Mcf 
base  rate  for  new  gas  and  93  ^  per  Mcf  base 
rate  for  1973-1974  vintage  gas  set  in  Opinion 
No.  no~A,  particularly  the  Federal  income 
tax  component  included  therein,  in  light  of 
the  Commission’s  Jurisdiction  to  eliminate 
the  undue  discrimination  resulting  from  the 
Intrastate  activities  of  "natural-gas  com¬ 
pany”  producers. 

I. — The  Interstate  M.arket’s  Gas  Supply 
Shortfall  and  Resulting  Level  of  Cur¬ 
tailment  Continue  To  Increase  at  an 
Alarming  Rate  Necessitating  a  Fresh 
Look  by  FERC  at  the  Seriously  Deficient 
Policies  of  the  Now  Defunct  FPC  Con¬ 
cerning  Producer  Activities. 

A 

The  rapidly  deteriorating  gas  supply  situa¬ 
tion  facing  the  Interstate  market  is  well 
documented  by  a  June,  1977  Federal  Power 
Commission  ("FPC”)  Bureau  of  Natural  Gas 
("BNG”)  Staff  Report  entitled  "Report  of 
Monthly  Curtailments  based  on  FPC  Form 
No.  17.”  Schedule  11,  Sheets  1  and  5  of  that 
Report  show  that  the  cumulative  firm  cur¬ 
tailment  suffered  by  the  interstate  market 
during  the  period  from  October  31,  1970 
through  March  31,  1977,  was  10,670,150,844 
Mcf  of  which  936,380,325  Mcf  was  experienced 


in  the  first  three  months  of  1977  alone.  As 
the  following  table  confirms,  each  year  from 
the  beginning  of  curtailment  in  1970  through 
1976  has  witnessed  a  dramatic  increase  in 
interstate  firm  curtailment; 


Interstate  firm 

Year;  curtailment  (Mcf) 

1970  .  17,  534,  756 

1971  . 286,404,893 

1972  . . . .  649,  430,  280 

1973  . .  1.134,612,744 

1974  . 1,678,691,336 

1975  . : .  2,698,869,532 

1976  . 3,181,903,599 


Source;  June  1977,  BNG  Staff  Report, 
Schedule  II,  Sheets  2-4. 

This  spiralling  level  of  Interstate  curtail¬ 
ment  has  resulted  from  various  actions  of 
the  producers  which  were  condoned,  if  not 
openly  encouraged,  by  the  orders  and  poli¬ 
cies  of  the  now  defunct  FPC.  In  the  first 
place,  it  hardly  need  be  documented  that  the 
producers  of  interstate  natural  gas  are  di¬ 
verting  the  vast  majority  of  their  new  on¬ 
shore  gas  reserves  additions  to  the  unregu¬ 
lated  intrastate  market.  The  growing 
magnitude  of  the  diversion  of  gas  by  pro¬ 
ducers  from  Interstate  consumers  to  the 
unregulated  intrastate  market  resulting  in 
unjust  and  undue  discrimination  against 
the  former — beginning  almost  simultaneous¬ 
ly  with  the  time  that  the  FPC  first  began  ex¬ 
perimenting  with  methods  of  deregulating 
interstate  producer  sales  in  1970  and  stopped 
attempting  to  really  regulate  the  activities 
of  producers — is  vividly  Illustrated  by  the 
following  table.  Included  in  Opinion  No. 
770-A,  issued  November  6,  1976,  which  re¬ 
veals  that  since  1970,  the  interstate  market’s 
share  of  new  reserves  additions  reported  by 
the  American  Gas  Association  has  fallen 
drastically,  reaching  an  all-time  low  both  in 
absolute  terms  and  as  a  percentage  of  total 
reserve  additions  in  1975,  while  the  opposite 
has  been  true  for  the  intrastate  market; 

Exhibit  10. — Total  reserve  additions:  In¬ 
terstate  versus  intrastate,  associated 
and  nonassociated  gas  {excludes  Alaska) 


AOA  Interstate  Inferred 

reserve  new  intrastate 

Year  additions  supply*  new  supply  *> 

excludinK  -  - 

revisions  Tcf  Per-  Tcf  Per- 

(Tcf)  cent  cent 


19«6 .  14.8  10.0  68  4.8  32 

1<j67 .  14.8  9.9  67  4.9  33 

1968  .  9.8  6.4  65  3.4  3.5 

1969  .  9.6  6.2  64  3.4  .36 

1970  .  11.3  io  31  7.8  69 

1971  .  11.1  2.2  20  8.9  80 

1972  .  10.7  5.0  47  5.7  53 

1973  .  10.1  1.7  17  8.4  83 

1974  .  9.7  2.4  25  7.3  75 

1975  .  10.0  '1.3  13  8.7  87 


•  Form  15,  FPC,  excluding  revisions. 

*>  Derived  by  assuming  that  intrastate  reserve  addi¬ 
tions  are  equal  to  the  difference  between  total  AOA 
reserve  additions  and  the  reserve  additions  committed 
to  the  interstate  market. 

'  Preliminary  (Opinion  No.  770-A  at  116). 

The  FPC  was  well  aware  that  the  intra¬ 
state  activities  of  producers  which  also  sell 
gas  in  Interstate  commerce,  and  are  there¬ 
fore  "natural-ga^  companies”  fully  subject 
to  the  Natural  Gas  Act’s  Jurisdiction,  were 
unduly  prejudicial  and  discriminatory 
against  Interstate  consumers  and  that  the 
additional  gas  supply  required  by  the  inter¬ 
state  market  was  in  fact  available  in  the 
Intrastate  market  when  it  issued  its  Order 
Nos.  533  and  533-A  on  August  28  and  No¬ 
vember  10,  1975,  respectively,  in  Docket  No. 
RM75-25,  which  permitted  limited  deregula¬ 
tion  of  the  interstate  market  so  that  inter¬ 
state,  high  priority  industrial  end  users 
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couia  btd  against  Intrastate  purchasers  in 
the  held  for  onshore  gas  at  unregulated 
prices.  In  Order  No.  533  the  Commission 
stated : 

“One  of  the  main  goals  of  our  statement 
of  policy  is  to  make  gas  otherwise  sold  only 
In  the  Intrastate  market  available  to  the 
Interstate  market."  * 

***** 
“Even  If  new  supplies  are  not  discovered, 
implementation  of  the  policy  statement 
should,  by  making  intrastate  gas  available 
to  the  interstate  market,  help  mitigate  the 
serious  effects  that  will  follow  from  curtail¬ 
ment  of  customers  who  are  peculiarly  de¬ 
pendent  upon  natural  gas.”  - 

***** 
"Overall  implementation  of  our  policy 
statement  will  ration  gas  more  efficiently 
between  intrastate  and  interstate  users." 
***** 

"  *  ■  we  believe  that  incremental  sup¬ 
plies  of  gas  over  and  above  Intrastate  de¬ 
mands  will  be  sold  to  interstate  users  and 
that  there  will  be  some  diversion  of  natural 
gas  available  to  the  intrastate  market."  ' 
***** 
“This  (suggested  modification  by  one  of 
those  filing  comments)  would  frustrate  a 
major  goal  of  our  policy,  namely,  the  induce¬ 
ment  of  sales  to  Interstate  consumers  of  gas 
which  has  otherwise  been  sold  to  the  Intra¬ 
state  market." 


“Our  purpose  in  adopting  the  instant  pol¬ 
icy  statement  was  to  encourage  producers 
who  would  otherwise  sell  in  the  intrastate 
market  to  sell  in  the  interstate  market."  • 
The  Commi.sslon  reiterated  this  justifica¬ 
tion  for  Its  Order  No.  533  deregulation  policy 
m  denying  rehearing  in  Order  No.  533-A: 

“The  main  purpose  underlying  Order  No 
533  is  to  allow  distressed  consumers  an  op¬ 
portunity  to  utilize  gas  supplies  that  would 
ordinarily  be  sold  intrastate.”  " 


Order  No.  533  at  16. 

Id  at  18. 

Id 

'  Id  at  19. 

Id  at  20 

Id  at  25 

■  Order  No  533-  A  at  8.  Tlie  discrimina¬ 
tion  against  the  interstate  market  caused  by 
the  actions  of  producers  in  the  unregulated, 
intrastate  market  was  noted  time  and  again 
in  Congressional  appearances  by  John  N 
Nassikas  who  was  Chairman  of  the  FPC  when 
Order  No  533  was  issued.  See.  eg..  Hearings 
before  House  Subcomm,  of  the  Comm  on 
Government  Operations.  June  12  and  26. 
1975.  at  238,  247.  254;  Hearings  before  House 
Subcomm.  on  Oversight  and  Investigations 
of  Comm,  on  Interstate  and  Foreign  Com¬ 
merce,  September  25  and  October  10.  1974, 
at  89-90;  Hearings  before  Senate  Comm,  on 
Commerce.  February  19  and  20r  1974  at  57. 
Hearings  before  Senate  Comm  on  Commerce, 
October  10.  11  and  24  1973,  Part  1  at  177; 
Hearings  before  Senate  Interior  and  Insular 
Affairs  Comm.,  February  25,  29  and  March  2. 
1972,  at  186-188.  In  this  statement  to  Con¬ 
gress.  contained  In  an  FPC-lssued  document 
of  July  14,  1975  entitled  "Statement  of  John 
N,  Nassikas.  Chairman  Federal  Power  Com¬ 
mission".  which  was  made  at  a  hearing  be¬ 
fore  the  House  Subcommittee  on  Oversight 
and  Investigations,  the  then  Chairman  de¬ 
clared  : 

“Gas  supply  for  the  Interstate  pipelines  is 
deteriorating  at  an  even  faster  pace  largely 
becau.se  interstate  pipelines  are  being  out¬ 
bid  by  intrastate  buyers  In  competition  for 
new  gas  supplies.”  (Hearings  before  Sub¬ 
comm  on  Oversight  and  Investigations  of 
House  Comm,  on  Interstate  and  Foreign 


In  enacting  the  Emergency  Natural  Gas 
Act  of  1977,  which  was  utilized  to  permit 
purchases  of  onshore.  Intrastate  gas  by  in¬ 
terstate  pipelines  at  unregulated  prices  dur¬ 
ing  this  past  winter.  Congress  al-so  had  to 
premise  its  action  on  the  availability  of  al¬ 
ready  discovered  and  drilled  for  gas  supplies 
in  the  intrastate  market,  not  needed  by 
Texas,  Louisiana  and  Oklahoma  high  priority 
end  users,  which  could  be  obtained  on  very 
short  notice  by  interstate  pipelines  to  serve 
feedstock  and  process  Interstate  end  users  in 
desparate  need  of  additional  gas. 

Hence,  there  Is  no  question  that  significant 
amounts  of  readily  accessible  onshore  gas 
exist  which  could  substantially  alleviate  the 
critical  Interstate  gas  supplies  shortage. 
However,  the  FPC  steadfastly  refused  to  take 
any  action  through  regulation  to  obtain 
the.se  onshore  gas  supplies,  and.  in  fact,  flatly 
declared  in  Order  No.  533  that: 

"We  simply  do  not  have  the  authority 
under  the  Gas  Act  to  control  Intrastate  rates 
or  to  allocate  gas  which  Is  not  transported  or 
sold  in  Interstate  commerce."  ' 

W'hat  has  transpired  since  the  FPC  re¬ 
nounced  Its  Natural  Gas  Act  jurisdiction  over 
the  intrastate  activities  of  “natural-gas 
company"  producers  which  unduly  discrimi¬ 
nate  against  the  Interstate  market  (which 
jurisdiction  is  discussed  in  detail  in  Part 
III,  infra)  Is  that  the  gas  gap  between  the 
two  markets  has  widened  even  further.  In 
spite  of,  or  perhaps  because  of,  the  partial 
deregulation  approved  in  Order  No.  533  and 
the  nearly  tripling  of  the  interstate  price  for 
new  gas  from  63r  per  Mcf  to  the  present 
level  of  $1.47  per  Mcf  In  Opinion  Nos.  770 
and  770-A.  issued  July  27  and  November  5. 
1976,  respectively.  In  Docket  No.  RM  75-14. 
While  the  Interstate  market  Is  unable  to 
meet  the  requirements  of  even  Its  existing, 
high  priority  feedstock  and  process  indus¬ 
trial  end  users,  electric  generation  plants 
in  just  the  three  gas  producing  states  of 
Texas,  Louisiana  and  Oklahoma  consumed 
204,242,200  Mcf  of  gas  during  the  twelve 
month  period  ended  June  30,  1977,  accord¬ 
ing  to  Table  9  of  the  "June  1977  Report 
on  Fuel  Cost  and  Quality",  released  by  FERC 
on  November  1,  1977.  That  table  also  reveals 
that  this  boiler  fuel  usage  constituted  over 
69  percent  of  the  total  gas  burned  for  electric 
generation  in  all  48  contlnguous  states  dur¬ 
ing  that  period.  Moreover,  this  204.242,200 
Mcf  represents  an  increase  of  more  than 
25.1  million  Mcf  In  electric  generation  boiler 
fuel  use  in  the  three  main  gas  producing 
states  over  the  12  months  ended  Septem¬ 
ber  1976." 

Regulation  of  the  intrastate  activities  of 
"natural -gas  company"  producers  discrimi¬ 
nating  against  Interstate  consumers  is  there¬ 
fore  essential  to  end  this  Imbalance  in  gas 
supply  and  in  the  end  use  of  gas  between 
the  Interstate  and  Intrastate  markets,  which 
continues  to  cause  grievous  injury  to  the 
interstate  market. 

B 

However,  the  shortage  of  natural  gas  being 
delivered  to  the  Interstate  market  hsis  not 
resulted  entirely  from  the  diversion  of  on¬ 


Commerce.  July  14,  1975,  at  1029  ) 

As  a  result. 

"•  •  •  the  Intrastate  market  will  receive 
the  lion’s  share  of  new  natural  gas  commit¬ 
ments.  production  will  fall  short  of  meet¬ 
ing  the  demands  of  the  national  market  for 
gas,  higher  price  gas  supplements  and  sub¬ 
stitute  fuels  will  Increase  the  price  paid  for 
energy  by  consumers,  and  dislocations  in  en¬ 
ergy  markets  will  adversely  impact  on  our 
economy.”  {Id.  at  1033.) 

^  Order  No.  533  at  14. 

“September  1976  Report  on  “Fuel  Cost 
and  Quality",  released  by  FPC  on  January 
14.  1977  at  table  9. 


shore  gas  supplies  to  electric  generators  In 
the  intrastate  market  for  boiler  fuel  use. 
Part  of  the  shortfall  has  also  been  caused 
by  the  producers’  reservation  of  offshore. 
Federal  domain  gas.  which  is  obtained  from 
the  Outer  Continental  Shelf  and  is  owned 
by  the  Interstate  consumers  as  citizens  of 
the  United  .States  Without  FPC  approval, 
no  producer  could  have  retained  any  OC3 
gas  for  its  own  use  or  for  direct  sales  to 
end  users  onshore  in  the  states  of  Texas 
and  Louisiana.  This  is  because  all  gas  from 
OCS  leases  Is  automatically  in  Interstate 
commerce  and  can  only  be  produced  and 
disposed  of  after  certification  by  the  FPC 
But  the  FPC  had  permitted  reservations  of 
OCS  gas  by  producers  for  their  own  pur¬ 
poses,  originally  up  to  20  percent  of  the 
total  reserves  under  the  "Chandeleur"  doc¬ 
trine.  ostensibly  as  an  "Incentive"  to  produce 
gas  from  off-shore  blocks,*"  and  most  recently 
up  to  all  reserves  requested  for  feedstock 
and  process  end  uses  in  Opinion  No.  789, 
issued  March  7,  1977  In  “Tenneco  Oil  Co., 
et  al’’..  Docket  Nos.  CI75-45.  et  al. 

As  discussed  In  detail  infra,  this  means 
that  while  interstate  consumers  have  been 
suffering  ever  deepening  curtailment,  the 
producers  have  been  authorized  by  the  FPC 
to  take  OCS  gas.  which  but  for  FPC  acquies¬ 
cence  must  be  sold  to  pipelines  in  interstate 
commerce  for  resale,  and  use  it  onshore  for 
boiler  fuel  use  either  directly  or  through 
displacement  of  Intrastate  gas.  The  magni¬ 
tude  of  this  reservation  gas,  both  past  and 
future,  is  shown  in  Appendix  B  to  the  "Sup¬ 
plemental  Views  of  Representatives  Moss, 
Moffett.  Waxman,  Van  Deerlln,  Maguire, 
Scheuer,  Markey,  and  Ottinger”,  which  is  en¬ 
titled  "Natural  Gas  (Federal  Domain)  Re¬ 
served  by  Producers  from  Interstate  Mar¬ 
ket;"."  ahd  which  is  contained  in  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce. 
Report  95-496,  Part  IV,  95th  Cong.,  1st  Sess 
(July  1977)  to  accompany  bill  HR.  6931  at 
page  376.  as  totalling  more  than  four  trillion 
cubic  feet  ("Tcf") .  Since  Interstate  firm  cur¬ 
tailment  from  1970  from  March.  1977  was 
approximately  10  67  Tcf.'=  It  Is  clear  that  ter¬ 
minating  all  reservations  of  gas  by  producers 
and  requiring  that  this  offshore  Federal  do¬ 
main  gas  be  delivered  to  interstate  pipelines 
for  resale  would  help  to  significantly  reduce 
curtailment  of  interstate  consumers. 

There  is  yet  one  other  action  which  FERC 
can  undertake  on  an  expedited  basis  to  ob¬ 
tain  additional  gas  supplies  for  the  interstate 
market  during  this  present  winter.  Almost  all 
of  the  producers’  contracts  with  the  pipelines 
for  flowing  gas  contain  certain  “take  or  pay" 
or  other  clauses  setting  forth  the  parties’  be¬ 
lief  as  to  what  the  minimum  daily  (or 
monthly  or  annual)  delivery  of  gas  should  be 
from  a  particular  block  or  acreage,  and  the 
pipelines’  applications  for  certificates  to  at¬ 
tach  the.se  reserves  also  contain  estimates  of 
the  gas  to  be  produced  and  delivered  each 
day.  This  is  gas  which  has  already  been  dedi¬ 
cated  to  the  interstate  market,  and  often  is 
the  lowest  priced  gas.  The  producers  have 
opposed  placing  minimum  delivery  require¬ 
ments  In  certificates  for  new  gas  to  be  Issued 
by  the  Commission  in  the  future  In  Docket 
No.  RM76-8.  In  which  the  FT*C  first  in  Order 
Nos.  539  and  539-A,  issued  October  14,  1975 
and  March  26.  1976,  respectively,  did  Impose 
such  an  obligation,  and  then  later  withdrew 
this  delivery  requirement  in  Order  No  539-B, 
Issued  on  July  30.  1976,  and  opted  instead  for 


"'Chandeleur  Pipe  Line  Co.,  44  F.P.C.  1747 
(1970),  rehearing  denied,  45  F.P.C.  370 
(1971),  aff'd.  sub.  nom..  Public  Service 
Comm’n  of  Hew  York  v.  FPC,  149  U.S.  App. 
DC.  421.  463  P.2d  824  (1972). 

"  A  copy  of  this  Appendix  B  Is  att.arhed  to 
this  petition. 

'  -  Sec  page  4.  supra. 
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a  so-called  "prudent  operator”  standard.  Pe¬ 
titioners  will  discuss  later  the  reasons  why 
the  “prudent  operator"  standard  Is  Insuffi¬ 
cient,  and.  In  fact,  meaningless,  but  suffice  It 
to  underscore  here  that  the  "additional”  gas 
supply  to  be  obtained  through  a  minimum 
dally  delivery  requirement  Is  gas  which  has 
already  been  dedicated  to  the  Interstate  mar¬ 
ket,  and  therefore  such  a  requirement  would 
merely  increase  the  deliveries  of  the  produc¬ 
ers  to  the  levels  anticipated  by  the  parties  at 
the  time  the  certificates  were  originally  Is¬ 
sued.  It  Is  quite  clear  that  there  are  substan¬ 
tial  volumes  of  gas  which  have  been  certified 
as  dedicated  to  Interstate  pipelines,  but 
which  are  not  being  delivered  by  the  pro¬ 
ducers.  The  Commission  should  set  forth  a 
clear  mandatory  policy  that  producers  shall 
deliver  to  Interstate  pipelines  all  of  the  vol¬ 
umes  of  natural  pas  under  their  existing  con¬ 
tracts  with  the  pipelines  "up  to  the  volumes 
specifically  set  forth  In  the  certificate  pro¬ 
ceedings  of  record  at  the  Commission”  or  file 
a  petition  reouestlng  relief  therefrom  and  the 
grounds  therefor. 

D 

Finally,  the  Commission  should  reconsider 
the  $1.42  per  Mcf  new  gas  base  rate  with  It 
per  quarter  escalations  approved  In  Opinion 
No.  770-A.  which  was  set  at  the  then-existing, 
unregulated  Intrastate  price  level  (such  level 
having  since  risen  because  the  $1.42  rate 
merely  became  the  floor  for  Intrastate  pur¬ 
chasers  to  bid  above)  on  the  premise  that 
the  FPC  had  no  Jurisdiction  over  the  Intra¬ 
state  market  activities  of  "natural-gas  com¬ 
pany”  producers,  so  setting  the  "reeulated” 
price  at  the  unregulated  Intrastate  level  was 
required  for  the  Interstate  ploellnes  to  be 
able  to  bid  against  Intrastate  purchcisers  for 
onshore  gas.’’  The  FPC  held  In  Opinion  No. 
770-A  that: 

“APGA  advances  the  additional  argument 
that  the  Commission  should  undertake  to 
regulate  the  intrastate  activities  of  Jurisdic¬ 
tional  natural  gas  companies.  The  Commis¬ 
sion  does  not  have  statutory  authority  to  do 
so.”  ’* 

*  *  *  •  * 

"In  short,  the  Commission  has  no  Juris¬ 
diction  to  remedy  discrimination  caused  by 
rates  for  natural  gas  sold  In  the  Intrastate 
markets  by  regulating  the  Intrastate  rates.”  >'■ 

The  largest  portion  of  the  exorbitant  non¬ 
cost  add-on  required  to  raise  the  52c  per  Mcf 
pre-existing  new  gas  rate  to  $1.42  per  Mcf 
Is  comprised  of  the  43.05C  per  Mcf  Federal 
Income  tax  allowance,  that  was  aoproved  by 
the  Commission  solely  on  the  basis  of  a 
h>-pothetlcal  model,  which  totally  without 
basis  views  each  well  In  a  vacuum  during  Its 
production  years,  which  assumes  that  no  new 
drilling  will  be  undertaken  by  the  producer 
In  the  future,  and  which  completely  Ignores 
the  facts  of  the  consolidated  tax  returns  filed 
by  the  producers  and  the  actual  taxes  paid 
In  the  returns.”  No  rational  basis,  let  alone 


’’Even  this  self-defeating,  and  unlawful 
rationale  does  not  exnlaln  why  the  rate  for 
offshore  gas,  which  must  be  sold  Interstate, 
was  set  at  the  unregulated  Intrastate  price 
level. 

'♦  Mlmeo.  at  173. 

”  Id.  at  179. 

”  Since  the  FPC  used  this  same  unsupport-_ 
able  hypothetical  tax  model  to  arrive  at  the 
bloated  Federal  Income  tax  component  In 
the  93t  per  Mcf,  1973-1974  vintage  base  rate 
In  Opinion  No.  770-A,  and  made  other  er¬ 
rors,  such  as  In  the  u'e  of  the  totally  dis¬ 
credited.  unverified,  untested  and  self-serv¬ 
ing  American  Gas  Association  reserves  fii?- 
ures  In  computing  the  1973-1974  rate,  which 
were  also  contained  In  the  calculation  of  the 
$1.42  per  Mcf  new  gas  ba®e  rate,  this  93^  per 
Mcf  base  rate  must  also  be  reexamined  and 
reduced  In  this  proceeding. 


the  "substanltal  evidence”  required  by  Sec¬ 
tion  19(b)  of  the  Natural  Gas  Act,  15  U.S.C. 
717r(b),  exists  to  support  this  exorbitant  tax 
component  that  accounts  for  almost  48  per¬ 
cent  of  the  increase  In  the  new  gas  rate  per¬ 
mitted  In  Opinion  No.  770-A.  It  was  simply 
the  filler  needed  to  reach  the  then-existing 
intrastate  price  level. 

E 

FERC  Is  a  new.  Independent  Federal  regu¬ 
latory  agency,  and,  as  such.  It  Is  entitled  to 
take  a  fresh  look  at  each  of  the  policies  and 
decisions  of  the  other  agencies  with  whose 
powers  It  has  now  been  endowed  that  have 
proven  to  be  failures.  This  Commission  has 
already  recognized  Its  authority  and  Us  duty 
to  reexamine  the  positions  taken  by  Its  pred¬ 
ecessors  in  its  October  20,  1977  "Order  Direct¬ 
ing  Solicitor  to  Seek  Remand  of  Record”, 
Issued  In  "Williams  Pipe  Line  Company", 
Docket  No.  OR78-3,  where  In  a  decision  of  the 
Interstate  Commerce  Commission  (‘TCC”) 
Involving  oil  pipeline  rates,  a  function  trans¬ 
ferred  to  FERC  by  the  Department  of  Energy 
Organization  Act,*’  Is  now  pending  before  the 
United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Circuit  for  Judicial  review. 
FERC  stated  In  that  Order  that  It  would  not 
automatically  defend  the  actions  of  the  ICC 
In  the  court  of  appeals,  and,  therefore, 

"We  have  reluctantly  concluded  that  we 
cannot,  without  a  full  review  of  this  matter, 
adopt  the  opinions  of  the  ICC  and  the  brief 
that  Its  attorneys  have  prepared  for  filing  In 
the  Court  of  Appeals  We  are  compelled, 
therefore,  to  direct  the  Solicitor  to  seek  a 
remand  of  the  record,  so  that  we  might  con¬ 
sider  this  matter  and  be  free  to  Issue  any 
subsequent  orders.”  *■• 

Then,  on  October  26,  1977,  the  Commission 
Issued  FERC  Opinion  No.  1  in  "Texas  Gas 
Transmission  Corporation,  et  al.”.  Docket 
Nos.  CP75-295,  et  al..  In  which  FERC,  as  a 
new  Independent  regulatory  agency,  reversed 
In  its  entirety  an  earlier  order  of  the  FPC, 
that,  inter  alia,  had  sanctioned  a  producer’s 
diversion  of  gas  to  an  Intrastate  purchaser, 
which  had  been  sold  to  an  Interstate  pipe¬ 
line,  without  requiring  Commission  aban¬ 
donment  approval  as  mandated  by  Section 
7(b)  of  the  Natural  Gas  Act,  15  U.S.C.  717f 
(b).  Opinion  No.  1  demonstrates  both 
FERC’s  desire  to  give  fresh.  Independent  and 
expedited  consideration  to  Important  policy 
and  Jurisdictional  matters  and  Us  determina¬ 
tion  to  assure  that  producers  do  not  with¬ 
hold  desperately  needed  gas  supplies  from 
the  interstate  market.  This  same  expedited 
and  Independent  consideration  of  the  Issues 
raised  in  this  petition  for  a  declaratory  order 
Is  llkewl.se  Imperative  In  order  to  afford  relief 
to  Interstate  consumers  during  the  1977-1978 
winter  and  beyond. 

P 

As  noted  above,  the  question  of  reservation 
of  offshore  gas  by  certain  producers  is  before 
the  Commission  on  rehearing  of  PTC  Opinion 
No.  789,  but  that  proceeding  will  only  result 
In  those  particular  producers  being  for¬ 
bidden  to  reserve  gas.  That  case  does  not  In¬ 
volve  the  necessity  to  amend  at  one  time  all 
existing  producer  certificates  permitting  the 
reservation  of  gas  to  forbid  such  reservation 
since  this  allowance  does  not  comport  with 
the  present  or  future  public  convenience  and 
necessity.  Such  affirmative  action  by  FERC  Is 
essential  In  the  instant  proceeding. 

Furthermore,  although  the  question  of  reg¬ 
ulation  of  the  Intrastate  activities  of  "natu¬ 
ral-gas  company”  producers  to  the  extent 
necessary  to  eliminate  undue  discrimination 
against  the  gas  supply  and  rates  of  Interstate 
consumers  was  addressed  by  the  FPC  In 


”91  Stat.  584  (August  4,  1977). 
”  Mlmeo.  at  1-2. 


Opinion  No.  770-A,  that  predecessor  Com¬ 
mission's  erroneous  legal  Interpretation  of 
Its  Jurisdiction  and  responsibility  under  both 
the  Natural  Gas  Act  and  the  Commerce 
Clause  of  Article  I,  Section  8  of  the  United 
States  Constitution  In  that  opinion  was  not 
argued  to  the  D  C.  Circuit  on  appeal.  This 
same  Issue  was  raised  by  the  American  Public 
Gas  Association  and  the  Commission  Fed¬ 
eration  of  America  In  the  Order  No.  533  pro¬ 
ceeding  before  the  FTC  but  that  Commission 
gave  It  only  tangential  treatment  In  Order 
No.  533.  On  appeal  before  the  D.C.  Circuit  In 
"American  Public  Oas  Association,  et  al.  v. 
FPC,”  No.  75-2105,  this  Issue  was  presented 
by  these  two  petitioners;  however,  the  FPC’s 
position  before  the  D.C.  Circuit,  as  presented 
In  the  brief  of  the  Solicitor  of  that  agency. 
Is  that  “the  challenged  orders  (l.e..  Order 
Nos.  533  and  533-Al  are  not  revlewable."  *» 
If  FERC  has  adopted  the  FPC’s  position 
regarding  the  reviewability  of  Order  Nos.  633 
and  533-A  by  the  court  of  appeals,  then  It 
must  believe  that  the  Intrastate  regulation 
Issue  Is  not  before  the  D.C.  Circuit;  hence, 
FERC  Is  free  to  consider  that  Issue  anew.  On 
the  other  hand.  If  FERC  considers  Order  Nos. 
533  and  533-A  to  be  properly  before  the  D.C. 
Circuit  for  review,  then  It  still  may  recon¬ 
sider  this  question  of  law.  Just  as  the  FPC 
discussed  this  same  Intrastate  Jurisdictional 
issue  In  Opinion  No.  770-A  even  though  that 
Issue  was  already  before  the  D.C.  Circuit  on 
review  of  Order  Nos.  533  and  533-A.*' 

Finally,  although  the  Issue  of  a  minimum 
dally  delivery  requirement  was  before  the 
FPC  In  Docket  No.  RM76-8,  In  Order  No.  639- 
B,  l.e..  that  agency’s  final  order  In  the  RM76- 
8  proceeding,  the  FPC  limited  that  rulemak¬ 
ing’s  applicability  to  certificates  Issued  to 
producers  after  the  Issuance  of  that  order 
on  July  30,  1976.  whereas  Petitioners  are  here 
seeking  the  enforcement  of  minimum  de¬ 
livery  requirements  for  flowing  gas.  for  which 
certificates  have  already  been  Issued. 

Hence,  each  pf  the  l.ssues  raised  by  Peti¬ 
tioners  Is  properly  before  the  Commission  In 
this  proceeding,  and  as  the  cold  of  winter 
rapidly  aoproaches,  every  effort  should  be 
made  by  FERC  to  determine  these  I'sues  as 
oi’lckly  as  possible  to  avoid  Irreparable  Injury 
to  Interstate  consumers. 

II. — All  Producer  Certificates  for  OCS  Oas 
Permitting  Re.servation  op  Any  Portion 
OP  That  Gas  for  the  Producers’  Own  Use 
OR  for  Direct  Sale  Onshore  Are  Contrary 
to  the  Public  Convenience  and  Necessity, 
AND,  Consequently,  They  Must  be 
Amended  To  Require  All  OCS  Oas  To  Be 
Sold  to  Interstate  Pipelines  for  Resale 

As  dl.scussed,  supra,  reservation  of  offshore 
Federal  domain  gas  by  producers  already  ex¬ 
ceeds  4  Tcf.  and  with  pending  applications 
for  as  much  as  100  percent  reservations  by 
producers  and  with  the  FPC’s  encouragement 
In  Opinion  No.  789,  from  which  Commis¬ 
sioner  Smith  dissented,  the  diversion  of  OCS 
gas  to  the  Intrastate  market  will  continue  to 
lncrea.se  at  an  alarming  rate. 

As  a  matter  of  law,  the  Natural  Gas  Act 
requires  that  all  natural  gas  from  the  Outer 
Continental  Shelf,  l.e.,  the  offshore  Federal 
domain,  be  sold  only  to  Interstate  pipelines 
lor  resale,  especially  when  the  Interstate 
pipelines  and  the  Interstate  consumers  they 
serve  do  not  have  an  adequate  supply  of  gas 


*»  Brief  of  Respondent  Federal  Power  Com¬ 
mission.  CADC  No.  76-2105  (December  10, 
1976)  at  12. 

”  At  the  very  least  FERC  can  order  the 
Solicitor  to  seek  remand  of  the  record  from 
the  D  C.  Circuit  In  75-2105  for  the  limited 
purpose  of  reviewing  this  Intrastate  regula¬ 
tion  Issue,  as  It  has  In  "Williams  Pipe  Line 
Company”,  Docket  No.  OR78-3,  discussed 
supra. 
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and  are  experiencing  substantial  curtailment 
at  the  hatids  of  natural  gas  producers.  Con¬ 
versely.  the  Act  forbids  these  producers, 
which  are  "natural-gas  companies”  subject 
to  ConunlssloR  regulation,  from  diverting  any 
(X;s  gas  from  the  Interstate  resale  market 
for  their  own  use  or  for  "direct  sales”  to  end 
users,  thereby  escaping  FPC  rate  regulation 
and  transforming  Interstate  gas  Into  Intra¬ 
state  gas  through  displacement. 

Not  only  does  permitting  reservations  by 
producers  of  up  to  100  percent  of  their  OCS 
reserves  so  long  as  the  gas  Is  used  for  "feed¬ 
stock”  and  "process”  uses  constitute  yet 
another  attempt  to  administratively  deregu¬ 
late  the  price  of  Interstate  natural  gas  sup¬ 
plies  but  It  also  will  result  in  a  decrease  In 
the  gas  supply  of  Interstate  consumers  by 
permitting  diversion  of  OCS  gas  (which  must 
be  sold  to  the  interstate  market)  to  the  In¬ 
trastate  market.  Hence,  the  allowance  of  pro¬ 
ducer  reservations  falls  both  prongs  of  the 
test  set  forth  by  the  United  State  Supreme 
Court  In  Its  "CATCO”  and  “Permian”  =*  de¬ 
cisions  that  the  Comml'lson’s  actions  under 
the  Natural  Gas  Act  must  help  assure  inter¬ 
state  consumers  "(1)  the  lowest  possible 
reasonable  rate  [2]  consistent  with  the  main¬ 
tenance  of  adequate  service.” 

In  Order  No.  533,  issued  August  28,  1975,  In 
Docket  No.  RM75-25,  the  FPC.  on  grounds  of 
expedience,  permitted  high  priority  end 
users  In  the  Interstate  market  to  contract  for 
gas  In  the  unregulated  Intrastate  market  un¬ 
der  the  guise  that  such  sales  were  "direct 
sales"  (and  hence  exempt  from  "sale  for  re¬ 
sale”  rate  jurisdiction  under  the  Natural  Gas 
Act).  Assuming  arguendo  that  Order  No.  533 
Is  not  unlawful,**  It  Is  clear  that  producer 
reservations  and  direct  sales  of  offshore  gM 
may  not  be  permitted  since  ths  policy  and 
legal  grounds  which  arguably  support  Order 
No.  533  themselves  require  rejection  of  such 
diversions  of  gas  from  the  Interstate  market. 

First,  Order  No.  533  permitted  orUy  on¬ 
shore  gas  to  be  sold  directly  to  Industrial  end 
users  on  the  theory  that  otherwise  the  on¬ 
shore  gas  would  be  sold  to  the  unregulated 
Intrastate  market  and  allowing  deregulation 
of  onshore  direct  sales  would  obtain  addl- 
As  the  Commission  held  In  Order  No.  533  In 
tional  gas  supplies  for  Interstate  consumers, 
rejecting  requests  that  the  scope  of  that 
oraei  be  expanded  to  include  direct  sales  of 
OCS  gas  at  unregulated  prices, 

"One  of  the  main  goals  of  our  policy  Is  to 
Increase  supplies  available  to  the  Interstate 
market  from  the  imregulated  Intrastate  ma*’- 
ket.  Since  gas  produced  In  the  off-shore  fed¬ 
eral  domain  Is  already  available  to  the  Inter¬ 
state  market,  we  feel  It  Is  unnecessary  to 
include  the  off-shore  federal  domain  within 
the  scope  of  this  policy  to  achieve  our 
goal.”  ** 

However,  the  end  result  of  producer  reser¬ 
vations  Is  to  reduce  the  amount  of  gas  being 
dedicated  to  the  Interstate  market.  "Since 
gas  produced  In  the  offshore  federal  domain 
Is  already  available  [and  In  fact  must  be 
sold]  to  the  Interstate  market,”  permitting 
the  diversion  of  OCS  gas  from  the  Interstate 
market  to  the  Intrastate  market,  rather  than 
vice  versa,  at  a  time  when,  as  shown  supra. 
curtailment  In  the  interstate  market  is  at  an 


**  "Atlantic  Refining  Co.  v.  Public  Service 
Commission  of  New  York,”  360  U.S.  378,  388 
(1959). 

“  Permian  Basin  Area  Rate  Cases,  390  U.S. 
747,792-93  (1968). 

**  The  American  Public  Gas  Association  and 
the  Cor.sumer  Federation  of  America  have 
appsaled  Order  No.  633  to  the  D.C.  Circuit  In 
"American  Public  Gas  Association,  et  al.  v. 
FPC."  No  75-2106. 

“Order  No.  633  at  21. 

*=/d. 


all-time  and  ever-lncreaslng  high.  Is  not 
only  counter-productive  but  Is  completely 
at  odds  with  the  Commission’s  dual  statutory 
duty  to  protect  the  gas  supply  and  pocket- 
books  of  Interstate  consumers.** 

In  light  of  FERC’s  position,  evidenced  In 
Opinion  No.  1  in  “Texas  Gas  Transmission 
Corporation,”  supra.-'to  not  permit  onshore 
gas  to  be  Improperly  diverted  from  the  Inter¬ 
state  market  to  Intrastate  purchasers,  It  Is 
an  a  fortiori  proposition  that  no  offshore 
Federal  domain  gas  Is  to  be  permitted  to  find 
Its  way,  either  directly  or  through  displace¬ 
ment,  Into  the  Intrastate  market.  That  pro¬ 
ducers’  attempts  at  such  diversions  are  wide¬ 
spread  Is  further  documented  by  the  two 
most  recent  Initial  Decisions  of  Administra¬ 
tive  Law  Judge  Zlmmet  In  "Atlantic  Rich¬ 
field  Company,”  et  al..  Docket  Nos.  CI75-201, 
et  al.,  and  *’J.  G.  Stone,”  et  al..  Docket  No. 
cr75-277  (Show  Cause),  issued  on  October 
27,  1977. 

Even  the  Ul-concelved  "Chandeleur”  doc¬ 
trine,  supra,  which  the  FPC  properly  laid  to 
rest  In  Opinion  No.  789,**  was  based  on  the 
hope  that  an  Incentive  for  exploration  for 
and  development  of  natural  gas  for  the  Inter¬ 
state  market  would  result  from  permitting 
the  reservation  of  certain  gas  by  a  producer 
for  Its  own  use,“  as  opposed  to  the  unex¬ 
plainable  attempt  by  the  FPC,  In  permitting 
reservations  by  producers  of  an  unlimited 
percent  of  their  gas  reserves  In  Opinion  No. 
789,  to  reduce  the  reserves  available  for  the 
Interstate  market  from  OCS  leases  at  a  time 
of  unprecedented  Interstate  curtailments. 
The  FPC’s  steadfast  refusal  to  exercise  Its 
statutory  power  and  duty  under  Sections 
1(a)  and  1(b)  of  the  Natural  Gas  Act  to  allo¬ 
cate  the  intrastate  gas  supplies  of  "natural- 
gas  company”  producers  nationwide  In  order 
to  eliminate  the  dlscrlmlntalon  against  the 
interstate  market  caused  by  the  Intrastate 
activities  of  these  producers,  coupled  with 
Its  allocation  of  the  OCS  gas  reserves  of 
heavily  curtailed  Interstate  consumers  to 
the  gas-rich  intrastate  market  Is  simply  In¬ 
defensible.  In  Opinion  No.  789,  the  FPC  spoke 
as  though  It  were  the  protector  of  the  Intra¬ 
state  market.  It  saw  the  Issues  as  "whether  we 
should  seek  to  Impose  new,  essential  In¬ 
dustrial  uses  of  natural  gas  upton  the  intra¬ 
state  market,"  **  when  the  Issue  Is  why  should 
the  interstate  market,  which  Is  suffering 
such  deep  curtailment,  be  Imoosed  upon  to 
provide  gas  for  new  intrastate  end  users. 

Second,  "direct  sales”  under  Order  No. 
533  can  be  made  only  to  existing  industrial 
end  users,*®  while  Opinion  No.  789  author¬ 
izes  use  by  the  producers  (and  their  sub¬ 
sidiaries  and  affiliates)  and  "direct  sal^”  to 
Industrial  end  users  for  new  plants  and  ex¬ 
pansion  of  existing  facilities  located  In  the 
Intrastate  market. 

Third,  the  Order  No.  533  "direct  sales"  of 
onshore  gas  are  limited  to  the  amount  of 
gas  that  the  existing  Interstate  Industrial 
end  user  is  actually  being  curtailed  by  Its 
pipeline  and  distributor  suppliers.**  In  con¬ 
trast,  those  obtaining  OCS  gas  under  Opinion 
No.  789-type  reservations  may  use  it  In 
yet-to-be-constructed  plants  which  will  be 
equipped  (although  they  do  not  need  to  be) 
to  burn  only  gas  for  their  so-called  "process” 
and  "feedstock"  end  uses,  while  existing  In¬ 
terstate  end  users  who  have  a  legitimate  ex- 


"  See  Opinion  No.  789,  Commissioner  Smith 
dissenting,  at  6. 

**  Opinion  No.  789  at  24. 

**Sce  Public  Service  Commission  of  New 
York  V.  FPC,  149  US.  App.  D.C.  421,  463 
F.2d  824  (1972). 

*»  Opinion  No.  789  at  23  (emphasis  sup¬ 
plied)  . 

»» Order  No.  633  at  29,  34. 

*1  Id.  at  29-30,  34. 


pectatlon  of  gas  supplies  from  the  Interstate 
market  go  without. 

Fcrurth,  Order  No.  533  gas  "shall  not  be 
used  directly  or  Indirectly  to  supply  uses 
other  than  the  high  priority  uses”  **  of  feed¬ 
stock  and  process  "fcr  which  there  exists  no 
alternate  fuel  capabilities,  as  defined-  In  18 
CFR  2.78(c)  ( 10) .”  **  But  the  producer  or  the 
direct  sale  Industrial  customer  receiving  gas 
under  a  reservation  clause  can,  through  dis¬ 
placement,  Indirectly  supply  boiler  fuel  and 
other  low  priority  uses.  This  points  up  an¬ 
other  major  fallacy  of  the  gas  reservation 
concept  as  developed  in  Opinion  No.  789.  Os¬ 
tensibly,  the  reservation  gas  will  be  used  for 
feedstock  and  process  end  uses.  However, 
since  virtually  all  of  the  certificated  reserva¬ 
tion  gas  Is  consumed  In  Louisiana  and  Texas, 
i.e.,  two  of  the  states  with  the  largest  pro¬ 
duction  of  Intrastate  gas  the  reservation  gas 
can  be  used  to  free  Intrastate  supplies  for 
boiler  fuel  usage. 

The  FPC  held  In  Opinion  No.  789  that 
"[t|he  substance  of  the  transactions  Is  ma¬ 
terial,  not  the  form,”  “  and  "the  substance  of 
permitting  OCS,  Interstate  gas  to  be  used  for 
onshore,  intreistate  end  uses  Is  to  have  that 
gas  through  displacement  actually  be  con¬ 
sumed  as  Intrastate  boiler  fuel”.  For  example. 
If  an  existing  direct  Industrial  customer  In 
Louisiana  hlstc’lcally  purchased  Intrastate 
gas  to  meet  Its  process  and  feedstock  uses, 
now  It  will  receive  OCS  gas  to  meet  those  re¬ 
quirements,  thus  freeing  the  Intrastate  gas 
previously  used  for  feedstock  and  process 
purposes  to  be  sold  Instead  to  another  Intra¬ 
state  end  user  for  bcller  fuel.*® 

In  light  of  the  statistics  on  Interstate  and 
Intrastate  gas  supplies  and  end  use  presented 
In  Part  I,  supra.  It  Is  simply  impossible  to 
understand  how  the  FPC  could  have  con¬ 
cluded  In  Opinion  No.  789  that  there  will  not 
continue  to  exist  adequate  supplies  available 
In  the  Intrastate  market  to  satisfy  the  Intra¬ 
state  market’s  new  and  expanded  high  pri¬ 
ority  needs  and  that  these  needs  should 
Instead  be  met  with  Interstate  gas.**  More¬ 
over,  the  basis  for  the  FPC’s  following  con¬ 
clusion  In  Opinion  No.  789  Is  also  unfathom¬ 
able; 

"We  also  recognize  that  continued  deterio¬ 
ration  of  natural  gas  supplies  may  some  day 
dictate  that  offshore  Federal  domain  supplies 
be  reserved  for  sale  to  Interstate  pipelines 
for  resale.  However,  the  record  before  us 
coupled  with  our  knowledge  of  curtailment 
levels,  and  dwindling  supply  trends  Is  not 
sufficient  to  require  now  the  denial  of  this 
gas  for  direct  purchase  or  utilization  for 
process  and  feedstock  purposes.”  ** 


*>  Id.  at  34. 

»» Id.  at  33. 

»*  Opinion  No.  789  at  12. 

Assiunlng  arguendo  that  any  reservation 
or  "direct  sale”  of  OCS  gM  Is  to  l)e  permitted, 
then  at  the  very  least  the  Commission  must 
limit  the  quantity  of  Interstate  gas  to  the  In¬ 
cremental  amount  necessary  to  meet  existing 
process  and  feedstock  requirements  not  able 
to  be  met  by  Intrastate  supplies.  This  will  as¬ 
sure  that  minimal  displacement  takes  place 
and  that  all  Intrastate  supplies  (If  these  sup¬ 
plies  were  allocated  to  such  uses  on  a  priority 
basis)  are  consumed  first  by  the  industrial 
end  user.  Also,  this  will  eliminate  the  possi¬ 
bility  of  an  end  user  transferring  the  Intra¬ 
state  gas  previously  used  In  one  of  its  plants 
(now  replaced  by  OCS  gas)  for  process  and 
feedstock  uses  to  another  of  Its  facilities  for 
use  as  tx>ller  fuel.  These  loopholes  permitted 
In  Opinion  No.  789  were  noted  by  Commis¬ 
sioner  Smith  In  his  dissent  to  that  opinion. 
See  Opinion  No.  789,  Commissioner  &nlth 
dissenting,  at  4. 

**  Opinion  No.  789  at  22-23. 

**  Id.  at  23. 
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Petitioners  are  unable  to  comprehend  how 
much  more  acute  the  Interstate  gas  supply 
situation  must  become  before  the  Interstate 
consumers  are  entitled  to  receive  100  percent 
of  their  own  OCS  gas.  and  we  submit  that 
FERC  must  Immediately  declare  null  and 
void  all  reservation  clauses  In  producers'  cer¬ 
tificates  and  rule  that  all  offshore  gas,  both 
flowing  and  new,  must  be  delivered  solely  to 
the  Interstate  pipelines  for  resale  at  regulated 
rates. 

Petitioners  would  also  note  that  reserva¬ 
tion  clauses  and  "direct  sale”  contracts  for 
disposing  of  OCS  gas  are  per  se  unlawful 
because  they  permit  producers  to  escape  the 
Commission’s  rate  Jurisdiction  through  the 
transformation  of  OCS,  Interstate  resale  gas 
Into  Intrastate  gas  by  displacement  by  ele¬ 
vating  form  over  substance.  The  gas  still 
flows  from  oroducer  to  pipeline  (to.  In  some 
cases,  a  distributor)  to  end  user,  but  Instead 
of  contracts  for  sales  for  resale  between  the 
producer  and  the  pipeline,  and  the  pipeline 
and  (the  distributor  and)  the  end  user,  the 
words  are  changed  to  reflect  a  direct  sale  by 
the  producer  to  the  end  user  or  a  reservation 
of  the  gas  by  the  producer  for  Its  own  use 
with  transportation  agreements  between  the 
end  user  and  Its  pipeline  (and  distributor) 
suppliers. 

It  should  first  be  emohaslzed  that  the 
United  States  Supreme  Court  and  all  courts 
of  appeals  which  have  addressed  the  ques¬ 
tion  have  unanimously  concluded  that  the 
price  of  gas  set  In  the  "Inherently  uncom¬ 
petitive”  Intrastate  market  Is  per  xe  not  "Just 
and  reasonable"  as  required  by  the  Natural 
Gas  Act.®*'  Thus,  no  OCS  gas  may  lawfully  be 
sold,  either  directly  or  through  dlsolace- 
ment,  at  rates  above  the  Interstate  wellhead 
price  level  set  by  the  Commission;  con¬ 
sequently,  all  of  the  sham  "direct  sale”  and 
reservation  arrangements,  such  as  those  ap¬ 
proved  In  Opinion  No.  789,  concocted  to  es¬ 
cape  the  Commission’s  rate  regulation  over 
OCS  gas  are  also  per  se  unlawful. 

In  addition,  producer  reservations  and  "di¬ 
rect  sales”  of  OCS  gas  are  contrary  to  the 
decisions  of  the  Supreme  Court  In  "Federal 
Power  Commission  v.  Transcontinental  Gas 
Pipe  Line  Corn.”  *  and  the  D.C.  Circuit  In 
"Arizona  Public  Service  Co.  v.  FPC,”  both 
of  which  affirmed  FPC  denials  of  transnorta- 
tlon  certificates  for  direct  sales  by  producers 
at  unregulated  prices. 

In  the  Arizona  Public  Service  ("APS”) 
case,  APS  agreed  to  pay  Coastal  States  Oas 
Producing  Company,  an  Intrastate  customer 
to  which  Forest  Oil  Corporation  had  com¬ 
mitted  50  billion  cubic  feet  of  gas,  over  $.5.3 
million  to  release  Its  commitment  «o  that 
APS  could  purchase  the  gas  dlrecth-  from 
Forest.  APS  also  contracted  with  Forest  to 
purchase  the  gas  for  29.03(^  per  Mcf,  which 
was  In  excess  of  the  aopllcable  area  rate, 
and  with  El  Paso  Natural  Gas  Company  to 
transport  the  gas  for  21.8c  per  Mcf.*'  In  re¬ 
jecting  El  Paso’s  transportation  certificate 


See,  e.g..  Federal  Power  Commission  v. 
Texaco  Inc.,  417  US.  380,  397-99  (1974); 
Consumer  Federation  of  America  v.  FTC,  169 
U.S.  App,.  D.C.  116,  515  F.2d  347,  357,  cerf. 
denied.  423  U.S.  906  (1976):  MacDonald  v 
FPC.  164  US.  App.  D.C.  248,  505  F.2d  355, 
363-64  (1974),  cert,  denied  sub  nom.,  George 
Mitchell  and  Associates.  Tnc,  v.  MacDonald, 
421  U.S.  912  (1975);  Shell  Oil  Co.  v.  FPC, 
520  P.2d  1061,  1083-84  (5th  Clr.  1975),  cert, 
denied  sub  nom.,  California  Co.  v.  FPC,  426 
U.S.  941  (1976). 

®365  U.S.  1  (1961). 

•"  157  U.S.  App.  D.C.  272,  483  P.2d  1275 
(1973). 

*'E1  Paso  Natural  Gas  Co..  47  F.P.C.  896, 
897,  reh’g  denied.  47  F.P.C.  1318  (1972),  aff’d 
sub  nom.,  Arizona  Fhibllc  Service  Co.  v.  FPC, 
157  U.S.  App.  D  C.  272,  483  P.2d  1275  (1973). 


application,  the  FTC  made  It  clear  that  the 
truly  dominant  factor  In  Its  decision  was  Its 
conclusion  that  the  allowance  of  such  di¬ 
rect  sales  at  unregulated  prices  above  the 
Just  and  reasonable  rate  would  only  result  In 
producers  refusing  to  commit  their  gas  to 
the  general  Interstate  market  for  resale 
customers: 

"The  difference  In  price  Is  simply  a 
measure  of  the  effectiveness  of  the  proposed 
sale  and  others  like  It  In  encouraging  produc¬ 
ers  to  withhold  their  gas  from  the  Inter¬ 
state  market. 

“Were  El  Paso’s  application  granted,  a 
large  quantity  of  a  wasting  resource  would 
be  sold  at  a  price  higher  than  presently  avail¬ 
able  to  a  seller  serving  the  Interstate  market. 
Approval  of  proposals  such  as  this  would 
Inevitably  result  In  a  scramble  by  large  nat¬ 
ural  gas  users  to  tie  up  ever-dwindling  gas 
reserves  In  the  field,  to  the  detriment  of 
those  customers  dependent  on  regulated 
pipelines  for  their  supply.”  <= 

Unlike  the  OCS  gas,  which  must  be  sold 
Interstate  for  resale  but  for  the  FPC’s  al¬ 
lowance  of  unregulated  sales  and  use  of 
this  gas  In  the  Intrastate  market,  the  gas 
In  question  In  APS  was  onshore  gas.  pre¬ 
viously  committed  to  an  intrastate  customer. 
Hence,  there  was  not  much  doubt  that  If  the 
FPC  denied  El  Paso  and  APS  a  cert’iflcate, 
this  particular  supply  of  gas  would  be  lost 
to  all  Interstate  consumers  and  would  be 
sold  Intrastate; 

"We  are  mindful  of  the  fact  that  El  Paso 
cannot  provide  additional  gas  in  the  quan¬ 
tities  required  by  APS  because  of  a  con¬ 
tinuing  shortage,  and  that  the  Forest  gas 
may  remain  committed  to  the  Texas  Intra¬ 
state  market  If  this  application  Is  refused.”*® 

But  the  FPC  also  recognized  in  the  APS 
case  that  to  Issue  a  certificate  for  a  direct 
sale  to  a  large  customer  would  have  had 
a  detrimental  effect  on  the  price  and  supply 
of  the  smaller,  less  wealthy  Jurisdictional 
resale  customers : 

"Notwithstanding  these  considerations, 
vie  are  of  the  opinion  that  approval  of  the 
application  would  result  in  an  incentive  for 
producers  to  hold  their  gas  off  the  interstate 
market  with  the  objective  of  packaging  it  for 
sale  at  higher  prices.  This  would,  of  course, 
have  an  adverse  effect  upon  both  the  price 
and  amount  of  gas  available  for  the  inter¬ 
state  market,  to  which  millions  of  small  gas 
consumers  must  necessarily  look.  While  APS 
has  the  financial  resources  to  bid  successfully 
for  natural  gas,  other  consumers  whom  we 
must  protect  lack  the  resources  to  engage 
In  the  bidding  process.  The  public  Interest 
Is  not  served  by  encouragement  of  the  APS — 
Forest — El  Paso  approach,”** 

The  favoritism  toward  the  large,  well-fl- 
nanced  industrial  customer,  which  was  de¬ 
plored  In  APS  and  sanctioned  In  Opinion  No. 
789,  constitutes  an  undue  preference  or  ad¬ 
vantage  and  subjects  all  of  the  interstate  re¬ 
sale  consumers  to  undue  prejudice  and  dis¬ 
advantage  In  violation  of  Section  4(b)  of  the 
Natural  Gas  Act.  It  Is  truly  ironic  that  the 
Natural  Gas  Act,  which  granted  the  Commis¬ 
sion  the  maximum  Jurisdiction  over  Inter¬ 
state  sales  for  resale  because  "wholesale  dis¬ 
tributors  and  their  customers  had  little  eco¬ 
nomic  clout  with  which  to  obtain  equitable 
prices  from  the  pipelines,”  *■’  should  have 
been  distorted  by  the  FPC  majority  In  Opin¬ 
ion  No.  789  In  such  a  manner  that  the  resale 
customers  have  become  the  victims  of  dis¬ 
crimination  caused  by  the  FPC’s  attempt  In 


*=  Id.  at  898-99. 

*’  Id.  at  899. 

**  Id.  (emphasis  supplied);  accord.  Pan¬ 
handle  Eastern  Pipe  Line  Co.  v.  FPC,  232 
P.2d  467,  471-73  (3d  Clr.  1956). 

*»  Federal  Power  Commission  v.  Louisiana 
Power  &  Light  Ca,  406  U.S.  621,  639  (1972) . 


that  opinion  to  approve  as  many  types  of 
sham  transactions  as  possible  to  deregulate 
OCS  gas. 

The  "direct  sale”  or  reservation-transpor¬ 
tation  agreement  ploy  must  also  fall  be¬ 
cause  once  the  Interstate  pipeline  company 
which  Is  to  transport  this  offshore.  Interstate 
gas  to  the  Industrial  customer  places  such 
gas  In  Its  pipeline  together  with  the  gas 
destined  for  resale  customers,  all  of  the  gas 
Is  treated  as  resale  gas  under  the  commin¬ 
gling  doctrine  of  "California  v.  Lo-Vaca 
Gathering  Co.’’,*«  and  all  of  the  gas  Is  subject 
to  the  Commission’s  full  ratemaking  Juris¬ 
diction.  “Lo-Vaca”  Involved  a  separately 
metered,  direct  sale  of  gas.  In  the  transporta¬ 
tion  of  this  gas.  It  was  commingled  with  re¬ 
sale  gas.  The  FPC  asserted  Jurisdiction  over 
all  of  the  gas  as  sales  for  resale.  The  Supreme 
Court  affirmed  the  Commission’s  action  and 
offered  the  following  Justification  for  Its 
holding; 

"The  fact  that  a  substantial  part  of  the 
gas  will  be  resold.  In  our  view.  Invokes  fed¬ 
eral  Jurisdiction  at  the  outset  over  the  entire 
transaction.  Were  suppliers  of  gas  and  pipe¬ 
line  companies  free  to  allocate  by  contract 
gas  from  a  particular  source  to  a  particular 
use,  havoc  would  be  raised  with  the  federal 
regulatory  scheme,  as  it  was  construed  and 
applied  in  Phillips  Petroleum  Co.  v.  Wiscon¬ 
sin,  347  U.S.  672.  A  pipeline  would  then  be 
able  to  discriminate  in  favor  of  its  ‘non- 
jurisdictionaV  customers.  Moreover,  a  pipe¬ 
line  company  by  a  contract  clause  would  im¬ 
munize  a  particular  supplier  from  the  reach 
of  federal  regulation  ®  as  defined  by  Phillips 
Petrolexim  Co.  v.  Wisconsin,  supra.  There 
would  be  created  In  those  and  In  other  ways 
an  ‘attractive  gap’  In  the  federal  regulatory 
scheme.  •  *  * 

=  The  Commission’s  Report,  Statistics  of 
Natural  Gas  Companies — 1962,  shows  that 
the  40  major  natural  gas  pipeline  companies 
consumed  more  than  $85,000,000  worth  of 
gas  In  operating  their  facilities  (principally 
compre.ssor  stations),  p.  xvlll.  This  repre¬ 
sents  almost  4%  of  the  total  gas-purchase- 
costs  of  those  companies.  The  Commission 
therefore  points  out  in  its  brief  that  pipe¬ 
line  companies,  merely  by  using  'restricted 
use’  controls,  could  without  changing  their 
actual  operations  create  a  substantial  un¬ 
regulated  market  for  the  benefit  of  particu¬ 
lar  producers.”  *^ 

In  Opinion  No.  789  It  Is  the  FPC  which  has 
attempted  to  “Immunize  a  particular  sup¬ 
plier  from  the  reach  of  federal  regulation”  by 
endorsing  a  sham  transaction  In  which  the 
form  of  a  contractual  relationship  would  con¬ 
trol  the  substance  of  the  actual  effect  of  the 
sale  and  transportation  so  as  to  circumvent 
the  Commission’s  rate  regulation  jurisdiction 
under  the  Natural  Gas  Act. 

It  Is  true  that  the  Supreme  Court  noted  In 
one  sentence  In  Lo-Vaca  that: 

"Whether  cases  could  be  conjured  up  where 
In  spite  of  orlglnal  commlngllng  there  might 
be  a  separate  so-called  non  jurisdictional 
transaction  of  a  precise  amount  of  gas  not- 
for-resale  within  the  meaning  of  the  Act  Is 
a  question  we  need  not  reach.”  *> 

However,  while  Petitioners  would  agree 
that  the  reservation  and  "direct  sale”  trans¬ 
actions  endorsed  by  the  FPC  In  Opinion  No. 
789  fit  Into  the  category  of  "conjured  up”.  It 
Is  clear  that  the  Supreme  Court  In  Lo-Vaca 
meant  to  Include  within  Its  commingling 
doctrine  the  tyne  of  ploy  emnloyed  In  Opin¬ 
ion  No.  789,  whereby  contract  language  Is 
devised  which  does  not  reflect  the  reality  of 
the  gas  flow.  In  Lo-Vaca,  El  Paso  Natural 
Gas  Company  attempted  to  Insulate  from  the 
FPC’s  rate  Jurisdiction  a  particular  purchase 


*"379  U.S.  366  (1965). 

•'Id.  at  369-370  (emphasis  supplied). 
*»  Id.  at  370  (footnote  omitted) . 
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of  gas  from  Lo-Vaca  through  contract  lan¬ 
guage  declaring  that  this  gas  was  the  gas 
which  El  Paso  would  use  In  its  own  facilities 
and  because  it  constituted  a  direct  sale  "the 
sale  of  natural  gas  hereof  is  not  subject  to 
the  Jurisdiction  of  the  Federal  Power  Com¬ 
mission  because  this  sale  is  not  for  resale.”  “ 
This  is  precisely  what  the  FPC  Itself  at¬ 
tempted  to  do  through  the  “direct  sale”  and 
reservation  transportation  transactions  ap¬ 
proved  in  Opinion  No.  789.  But  the  Supreme 
Court  explicitly  held  in  Lo-Vaca  that  the 
form  of  the  contract  would  be  permitted  to 
control  the  extent  of  the  FPC's  Jurisdiction: 

"(Wle  conclude  that  when  it  comes  to  the 
question  what  gas  is  for  'resale'  the  present 
contracts  should  not  be  able  to  change  the 
Jurisdictional  result.” 

III — The  Commission  has  been  CRANTfen  the 

AlTTHORITY  AND  THE  DUTY  UNDER  THE  NA- 

TITRAT.  GAS  ACT  AND  THE  COMMERCE  CLAUSE 

OF  THE  United  States  Constitution  to 

REGULATE  THE  INTERSTATE  ACTIVITIES  OF 

"natural  CAS  companies”  to  the  EXTENT 

NECESSARY  TO  ELIMINATE  THE  UNDUE  DIS¬ 
CRIMINATION  AND  INJURY  CAUSED  BY  THESE 

ACTIVITIES  AGAINST  INTERSTATE  CONSUMERS 

Petitioners  have  already  shown  in  Part  I 
supra,  that  there  Is  no  question  that  the  ac¬ 
tivities  of  "natural-gas  company”  producers 
in  the  intrastate  market  have  caused  grave 
injury  to  the  gas  supply  and  rates  of  inter¬ 
state  consumers.  The  issue  is  simply  whether 
FERC  is  helpless  to  “protect  consumers 
against  exploitation  at  the  hands  of  natural 
gas  companies”/'’  or  whether  this  Commis¬ 
sion  has  the  Constitutional  and  statutory  au¬ 
thority  and  duty  to  eliminate  all  unduly  dis¬ 
criminatory  actions,  interstate  or  intrastate, 
perpetrated  by  "natural -gas  company"  pro¬ 
ducers  Petitioners  demonstrate  below  that 
FERC  does  have  ample  Jurisdiction  to  termi¬ 
nate  all  such  actions. 

A 

Under  The  Constitution.  The  Law  Was 
Clearly  Established  Prior  To  Enactment  Of 
The  Natural  Gas  Act  In  1938  That  Congress 
Had  Authority  To  Prevent  Discrimination 
Against  Interstate  Commerce  By  Intrastate 
Activities  Of  “Natural-Gas  Companies"  And 
That  State  Laws  So  Discriminating  Were 
Void.  Even  In  The  Absence  Of  Any  Congres¬ 
sional  Legislation. 

The  Commerce  Clause  of  Article  I.  Section 
8  of  the  United  States  Constitution  grants  to 
Congress  the  execluslve  power  "To  regulate 
commerce  •  •  •  among  the  several  states" 
and  "To  make  all  laws  which  shall  be  neces¬ 
sary  and  proper  for  carrying  into  Execution” 
this  power  to  regulate  Interstate  commerce. 
In  addition,  the  Supremacy  Clause  of  Article 
VI.  para.  2  of  the  Constitution  makes  "This 
Constitution  and  the  Laws  of  the  United 
States  (including  the  Natural  Gas  Act)  •  •  • 
the  supreme  Law  of  the  Land.” 

The  United  States  Supreme  Court  held  In 
the  landmark  "Shreveport  Case".  "Houston 
East  and  West  Texas  Ry.  Co.  v.  United 
States,"  that  agencies  established  by  Con¬ 
gress  to  oversee  portions  of  Interstate  com¬ 
merce  are  Impliedly  and  inherently  delegated 
the  Congress'  Constitutional  power  to  take 
whatever  actions  are  necessary  to  assure  that 
Interstate  commerce  is  not  discriminated 
against  or  Interfered  with  In  any  way.  includ¬ 
ing  the  right  to  regulate  Intrastate  rates 
where  necessary.  In  “Shreveport”,  the  Inter¬ 
state  Commerce  Commission  (“ICC”)  had 
approved  certain  rates  as  reasonable  for  rail¬ 
roads  transp.'<rting  goods  between  Dallas  and 
other  points  '»n  Texas  and  Shreveport, 


•Id.  at  367. 

“M.  at  369. 

Federal  Power  Commission  v.  Hope  Nat¬ 
ural  Gas  Company,  320  U.S.  591,  610  (1944). 
»234  U  S  342  (1914). 


Louisiana.  The  Railroad  Commission  of  Texas 
established  intrastate  rates  for  service  from 
Dallas  and  other  points  in  eastern  Texas 
which  were  much  lower  than  the  ICC’s  rates. 
The  ICC  found  that  this  differential  in  rates 
resulted  in  imlawful  discrimination  against 
Interstate  commerce  and  the  City  of  Shreve¬ 
port.  Since  it  had  already  found  that  the 
interstate  rates  were  reasonable,  the  ICC 
raised  the  intrastate  rates,  which  had  been 
approved  by  the  state  commission,  to  the  in¬ 
terstate  rates  level  rather  than  tailoring  the 
interstate  rates  to  be  competitive  with  the 
Texas  rates.®* 

The  following  objections  to  the  ICC's  deci¬ 
sion  were  raised  before  the  Supreme  Court : 

"The  pKJlnt  of  the  objection  to  the  order  is 
that,  as  the  discrimination  found  by  the 
Commission  to  be  unjust  arises  out  of  the 
relation  of  Intrastate  rates,  maintained  un¬ 
der  state  authority,  to  interstate  rates  that 
have  been  upheld  as  reasonable,  Its  correc¬ 
tion  was  beyond  the  Commission’s  power."®* 

•  •  •  •  • 

"(1)  That  Congress  Is  Impotent  to  control 
the  intrastate  charges  of  an  Interstate  car¬ 
rier  even  to  the  extent  necessary  to  prevent 
injurious  discrimination  against  interstate 
traffic;  and 

“(2)  niat.  if  it  be  assumed  that  Congress 
had  this  power,  still  it  has  not  been  exer¬ 
cised,  and  hence  the  action  of  the  Commis¬ 
sion  exceeded  the  limits  of  the  authority 
which  has  been  conferred  upon  it."" 

It  affirming  the  ICC’s  order,  the  Supreme 
Court  initially  upheld  the  power  of  Congress 
under  the  Constitution  to  control  intrastate 
activities  of  Interstate  carriers  if  they  dis¬ 
criminated  in  any  way  against  Interstate 
commerce : 

"First.  It  is  unnecessary  to  repeat  what 
has  frequently  been  said  by  this  court  with 
respect  to  the  complete  and  paramount 
character  of  the  power  confided  to  Congress 
to  regulate  commerce  among  the  several 
states.  It  is  of  the  essence  of  this  power  that, 
where  it  exists.  It  dominates.  Interstate  trade 
was  not  left  to  be  destroyed  or  impeded  by 
the  rivalries  of  local  government."  “ 

•  •  •  •  • 

"As  it  Is  competent  for  Congress  to  legis¬ 
late  to  these  ends,  unquestionably  it  may 
seek  their  attainment  by  requiring  that  the 
agencies  of  interstate  commerce  shall  not  be 
used  in  such  manner  as  to  cripple,  retard,  or 
destroy  It.  The  fact  that  carriers  are  instru¬ 
ments  of  intrastate  commerce,  as  well  as  of 
interstate  commerce,  does  not  derogate  from 
the  complete  and  paramount  authority  of 
Congress  over  the  latter,  or  preclude  the 
Federal  power  from  being  exerted  to  prevent 
the  intrastate  operations  of  such  carriers 
from  being  made  a  means  of  injury  to  that 
which  has  been  confided  to  Federal  care. 
Wherever  the  Interstate  and  intrastate  trans¬ 
actions  of  carriers  are  so  related  that  the 
government  of  the  one  Involves  the  control 
of  the  other,  it  is  Congress,  and  not  tl^e  state, 
that  is  entitled  to  prescribe  the  final  and 
dominant  rule,  for  otherwise  Congress  would 
be  denied  the  exercise  of  its  constitutional 
authority,  and  the  state,  and  not  the  nation, 
would  be  supreme  within  the  national  field." 
(Cites  omitted.)  ®' 

•  •  •  •  • 

“•  •  •  Congress  in  the  exercise  of  its  para¬ 
mount  power,  may  prevent  the  common  in¬ 
strumentalities  of  Interstate  and  Intrastate 
commercial  Intercourse  from  being  used  In 
their  intrastate  operations  to  the  injury  of 
interstate  commerce.  This  is  not  to  say  that 


•'■*  Id.  at  345-49. 

=*  Id.  at  349. 

Id.  at  350. 

^Id. 

Id.  at  351-52  (emphasis  supplied.) 


Congress  possesses  the  authority  to  regulate 
the  internal  commerce  of  a  state,  as  such, 
but  that  it  does  possess  the  power  to  foster 
and  protect  interstate  commerce,  and  to  take 
all  measures  necessary  or  appropriate  to  that 
end,  although  intrastate  transactions  of 
interstate  carriers  may  thereby  be  con¬ 
trolled.”  ®s 

•  •  •  •  * 

"It  is  immaterial,  so  far  as  the  protecting 
power  of  Congress  is  concerned,  that  the  dis¬ 
crimination  arises  from  intrastate  rates  as 
compared  with  interstate  rates.  The  use  of 
the  instrument  of  interstate  commerce  in  a 
discriminatory  manner  so  as  to  inflict  Injury 
upon  that  commerce,  or  some  part  thereof, 
furnishes  abundant  ground  for  Federal  In¬ 
tervention.  Nor  can  the  attempted  exercise 
of  state  authority  alter  the  maitter,  where 
Congress  has  acted,  for  a  state  may  not 
authorize  the  carrier  to  do  that  which  Con¬ 
gress  is  entitled  to  forbid  and  has  for¬ 
bidden.”  ■■■“ 


"It  is  for  the  Congress  to  supply  the  needed 
correction  where  the  relation  between  intra¬ 
state  and  interstate  rates  presents  the  evil 
to  be  corrected,  and  this  it  may  do  complete¬ 
ly,  by  reason  of  its  control  over  the  interstate 
carrier  in  all  matters  having  such  a  close  and 
substantial  relation  to  interstate  commerce 
that  It  is  necessary  or  appropriate  to  exer¬ 
cise  the  control  for  the  effective  government 
of  that  commerce. 

“It  is  also  clear  that,  in  removing  the  in¬ 
jurious  discriminations  against  interstate 
traffic  arising  from  the  relation  of  intrastate 
to  interstate  rates.  Congress  is  not  bound  to 
reduce  the  latter  below  what  it  may  deem  to 
be  a  propert  standard,  fair  to  the  carrier  and 
to  the  public.  Otherwise,  it  could  prevent  the 
injury  to  interstate  commerce  only  by  the 
sacrifice  of  its  judgment  as  to  interstate 
rates.  Congress  is  entitled  to  maintain  its 
own  standard  as  to  these  rates,  and  to  forbid 
any  discriminatory  action  by  Interstate  car¬ 
riers  which  will  obstruct  the  freedom  of 
movement  of  interstate  traffic  over  their  lines 
in  accordance  with  the  terms  it  establishes. 

“Having  this  power.  Congress  could  pro¬ 
vide  for  its  execution  through  the  aid  of  a 
subordinate  body;  and  we  conclude  that  the 
order  of  the  Commission  now  in  question 
cannot  be  held  invalid  upon  the  ground  that 
it  exceeded  the  authority  which  Congress 
could  lawfully  confer."  “ 

In  another  landmark  case,  the  Supreme 
Court  early  ruled  that  the  Constitution 
tarred  a  state  law  prohibiting  producers  lo¬ 
cated  therein  from  transporting  gas  in  inter¬ 
state  commerce.  The  case  of  “Pennsylvania 
V.  West  Virginia”  •’  Involved  gas  which  was 
nroduced  in  West  Virginia  and  transported 
by  pipelines  for  sale  intraistate  in  West  Vir¬ 
ginia  and  Interstate  in  Pennsylvania  and 
Ohio.  When  the  demand  for  gas  began  to  ex¬ 
ceed  supply,  the  West  Virginia  legislature 
enacted  a  law  which  ordered  all  pipeline 
companies  to  satisfy  the  requirements  of 
all  old  and  new  customers  in  West  Virginia 
before  any  gas  could  be  transported  to  con¬ 
sumers  in  other  states.*®  Pennsylvania  and 
Ohio  claimed  that  If  the  West  Virginia  pro¬ 
ducers  fulfilled  all  of  the  needs  of  the  intra¬ 
state  market  before  selling  any  gas  Inter¬ 
state, 

"(a)  It  will  imperil  the  health  and  comfort 
of  thousands  of  their  peo^'le  who  use  the 
gas  in  their  homes  and  are  largely  depiendent 
thereon,  and  (b)  will  halt  or  curtail  many 
industries  which  seasonally  use  great  quan- 


Id.  at  353  (emphasis  supplied) . 
®*  Id.  at  354  (emphasis  supplied) . 
**  Id.  at  355  (emphasis  supplied) . 

262  U.S.  653  (1923). 

«®/d.  at  582-85,693. 
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titles  of  the  gas  and  wherein  thousands  of 
persons  are  employed  and  millions  of  taxable 
wealth  are  Invested.”  “ 

The  Supreme  Court  struck  down  the  law 
as  a  violation  of  the  Commerce  Clause  of 
the  U.S.  Constitution  which  expressly  com¬ 
mits  to  Congress  the  exclusive  power  to  regu¬ 
late  and  protect  interstate  commerce.**  The 
Supreme  Court’s  opinion  is  filled  with  con¬ 
cern  over  the  concept  that  what  is  produced 
la  a  state  belongs  to  that  state  or  at  least 
gives  a  preference  to  that  state’s  populace 
in  its  consumption ; 

"Another  consideration  advanced  to  the 
same  end  Is  that  the  gas  is  a  natural  product 
of  the  state  and  has  become  a  necessity 
therein,  that  the  supply  is  waning  and  no 
longer  sufficient  to  satisfy  local  needs  and 
be  used  abroad,  and  that  the  act  is  therefore 
a  legitimate  measure  of  conservation  in  the 
interest  of  the  people  of  the  state.” 

The  de"!  ion  specifically  rejects  any  such 
notion  by  adopting  language  of  the  Court  in 
’’West  V.  Kansas  Natural  Gas  Co.”;  *« 

“The  results  of  the  contention  repel  its 
acceptance.  Gas,  when  reduced  to  possession, 
is  a  commodity;  it  belongs  to  the  owner  of 
the  land,  and,  when  reduced  to  possession,  is 
his  individual  property  subject  of  sale  by 
him,  and  may  be  a  subject  of  Intrastate  com¬ 
merce  and  Interstate  commerce.  The  statute 
of  Oklahoma  recognizes  it  to  be  a  subject  to 
Intrastate  commerce,  but  seeks  to  prohibit 
it  from  being  the  subject  of  Interstate  com¬ 
merce,  and  this  is  the  purpose  of  its  con¬ 
servation.  In  other  words,  the  purpose  of  its 
conservation  is  in  a  sense  commercial — the 
business  welfare  of  the  state,  as  coal  might 
be,  or  timber.  Both  of  those  products  may 
be  limited  in  amount  and  the  same  consider¬ 
ation  of  the  public  welfare  v/hich  would  con¬ 
fine  gas  to  the  use  of  the  inhabitants  of  a 
state  would  confine  them  to  the  inhabitants 
of  the  state.  If  the  states  have  such  power 
a  singular  situation  might  result.  Pennsyl¬ 
vania  might  keep  its  coal,  the  Northwest  its 
timber,  the  mining  states  their  minerals. 
And  why  may  not  the  products  of  the  field 
be  brought  within  the  principle?  ’Thus  en¬ 
larged,  or  without  that  enlargement,  its  In - 
fiuehoe  on  Interstate  oommcrce  need  not  be 
pointed  out.  To  what  consequences  does  such 
power  tend?  If  one  state  has  it,  all  states 
bare  it;  embargo  may  be  retaliated  by  em¬ 
bargo,  and  commerce  will  be  halted  at  state 
lines.  And  yet  we  have  said  the  ‘in  matters 
of  foreign  and  interstate  commerce  there  are 
no  state  lines.'  In  such  commerce.  Instead  of 
ttie  states,  a  new  power  appears  and  a  new 
welfare,  a  welfare  which  transcends  that  of 
any  state.  But  rather  let  us  say  it  is  con¬ 
stituted  of  the  welfare  of  all  the  states,  and 
that  of  each  state  is  made  the  greater  by  a 
diversion  of  its  resources,  natural  and  cre¬ 
ated,  with  every  other  state,  and  those  of 
every  other  state  with  it.  This  was  the  pur¬ 
pose.  as  it  is  the  result,  of  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States.”  *’ 

The  Supreme  Court  in  "Pennsylvania  v. 
West  Virginia”  explained  that  the  Com¬ 
merce  Clause  exists  specifically  as  a  grant 
of  power  to  eliminate  all  Interference  with 
and  discrimination  against  interstate  com¬ 
merce  : 

"By  the  Commission,  art.  1,  8,  cl.  3,  the 
power  to  regulate  Interstate  commerce  is 
expressly  committed  to  Congress  and  there¬ 
fore  Impliedly  forbidden  to  the  states.  The 
purpose  in  this  is  to  protect  commercial  In- 
lercovirse  from  invidious  restraints,  to  pre¬ 
vent  interference  through  conflicting  or  hos- 


«» Id.  at  584-85. 

•*  Id.  at  596. 

« Id.  at  598. 

“221  U.S.  229,  265  (1911). 
«  262  U.S.  at  599-600. 


tile  state  laws,  and  to  msure  uniformity  in 
regulation.  It  means  that  in  the  matter  of 
Interstate  commerce  we  are  a  single  nation — 
one  and  the  same  people.  All  the  states 
have  assented  to  it,  all  are  alike  bound  by 
it.  and  all  are  equally  protected  by  it.  Even 
their  power  to  lay  and  collect  taxes,  com¬ 
prehensive  and  necessary  as  that  power  is, 
cannot  be  exerted  in  a  way  which  involves 
a  discrimination  against  such  commerce.” 
(Cites  omitted.)** 

Thus,  long  prior  to  the  enactment  of  the 
Natural  Gas  Act  in  1938,  the  Supreme  Court 
in  the  "Shreveport”  case  had  ruled  that  the 
Constitution  vests  Congress  with  power  to 
prevent  discrimination  against  Interstate 
commerce  by  intrastate  activities  of  carriers, 
and  further,  in  ‘‘Pennsylvania  v.  West  Vir¬ 
ginia”,  had  held  that  even  in  the  absence 
of  action  by  Congress,  state  laws  discriminat¬ 
ing  against  Interstate  users  in  favor  of  in¬ 
trastate  users  of  natural  gas  were  uncon¬ 
stitutional.* 


B 

The  Natural  Gas  Act  Vested  In  The  Com¬ 
mission  Congress'  Constitutional  Power  To 
Bar  Discrimination  Against  Interstate  Users 
Of  Gas  By  Intrastate  Activities  Of  "Natural- 
Gas  Companies" . 

In  enacting  the  Natural  Gas  Act  in  1938, 
Congress  clearly  followed  the  legislative  pat¬ 
tern  of  the  earlier  Interstate  Commerce  Act 
construed  authoritatively  in  ‘'Shreveport”.  In 
that  case,  after  its  analysis  of  Congress’  Con¬ 
stitutional  power,  the  Supreme  Court  turned 
to  the  question  of  whether  Congress  had 
delegated  to  the  ICC  its  Constitutional  power 
to  prevent  discrimination  against  Interstate 
commerce  caused  by  the  actions  of  common 
carriers  in  intrastate  commerce.  The  Court 
referred  to  Section  3  of  the  Interstate  Com¬ 
merce  Act  and  held  as  follows; 

“  ‘Sec.  3.  That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provi¬ 
sions  of  this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to 
any  particular  person,  company,  firm,  cor¬ 
poration,  or  locality,  or  any  particular  de¬ 
scription  of  traific,  in  any  respect  whatsoever, 
or  to  subject  any  particular  person,  com¬ 
pany,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  In 
any  respect  whatsoever.’ 

"This  language  is  certainly  sweeping 
enough  to  embrace  all  the  dtscrlmlnatlons 
of  the  sort  described  which  it  was  within 
the  power  of  Congress  to  condemn.  Ti'»ere 
is  no  exception  or  qualification  with  respect 
to  an  unreasonable  discrimination  against 
Interstate  traffic  produced  by  the  relation 
of  Intrastate  to  Interstate  rates  as  maintained 
by  the  carrier.'" 

The  Court  noted  that  the  opponents  of 
ICC  Jurisdiction  relied  on  a  proviso  to  Section 
1  of  the  Act  which  expressly  excluded  reg¬ 
ulation  of  intrastate  commerce  from  the 
ICC’s  authority; 

"The  opposing  argument  rests  upon  the 
provLslon  in  the  1st  sectloii  of  the  act  which, 
in  its  original  form,  was  as  follows;  'Pro- 


^Id.  at  596. 

*  On  the  latter  premise,  to  the  extent  that 
the  states  have  set  or  permitted  high  mtra- 
state  prices  which  siphon  off  gas  from  the 
interstate  market,  such  laws  would  be  un¬ 
constitutional  regardless  of  the  meaning  of 
the  Natural  Gas  Act.  However,  the  consti¬ 
tutional  Issues  need  not  be  reached  because, 
as  shown  in  the  following  section  of  this 
petition.  Congress  vested  Jurisdiction  in 
PERC  under  the  Natural  Gas  Act  to  regulate 
the  "natural-gas  companies”  Involved  to  pre¬ 
vent  such  discrimination. 

■"234  U.S.  at  355-56. 


vided,  however,  that  the  provisions  of  this 
act  shall  not  apply  to  the  transportation  of 
passengers  or  property,  or  to  the  receiving, 
delivery,  storage  or  handling  of  property, 
wholly  within  one  state,  and  not  shipped  to 
or  from  a  foreign  country  from  or  to  any 
state  or  territory  as  aforesaid.’  When  the  act 
was  amended  so  as  to  confer  upon  the  Com¬ 
mission  the  authority  to  prescribe  maximum 
Interstate  rates,  this  proviso  was  reenacted; 
and  when  the  act  was  extended  to  include 
the  telegraph,  telephone,  and  cable  com¬ 
panies  engaged  in  interstate  business,  an 
additional  clause  was  Inserted  so  as  to  ex¬ 
clude  Intrastate  messages.”  (Cites  omitted.]  'u 
’The  Supreme  Court  agreed  that  by  enact¬ 
ing  this  proviso  Congress  had  withheld  from 
the  ICC  the  general  power  to  set  Intrastate 
rates,  but  the  Court  sp>eclflcally  held  that 
the  proviso  was  inapplicable  because  the  ICC 
is  regulating  Intrastate  rates  charged  by  the 
carriers  engaged  in  Interstate  commerce  was 
not  doing  so  in  order  to  establish  permanent 
ratemaking  jurisdiction  over  the  Intrastate 
market,  but  was  carrying  out  its  positive 
duty  to  protect  the  Interstate  market  from 
"unjust  discrlmmatlon”; 

"Congress  thus  defined  the  scope  of  its 
regulation,  and  provided  that  It  was  not  to 
extend  to  purely  intrastate  traific.  It  did  not 
undertake  to  authorize  the  Commission  to 
prescribe  Intrastate  rates,  and  thus  to  estab¬ 
lish  a  unified  control  by  the  exercise  of  the 
raternaklng  power  over  both  descriptions  of 
traffic.  Undoubtedly — in  the  absence  of 
a  finding  by  the  Conunlsslon  of  unjust 
discrimination — intr^lstate  rates  were  left  to 
be  fixed  by  the  carrier,  and  subject  to  the 
authority  of  the  states,  or  of  the  agencies 
created  by  the  states.” 

*  •  •  •  * 

"Here,  the  Commission  expressly  found 
that  unjust  discrimination  existed  under 
substantially  similar  conditions  of  transpor¬ 
tation,  and  the  inquiry  is  whether  the  Com¬ 
mission  had  power  to  correct  It.  We  ere  of 
the  opinion  that  the  limitation  of  the  proviso 
in  §  I  does  not  apply  to  a  case  of  this  sort. 
The  Commission  was  dealing  with  the  rela¬ 
tion  of  rates  injuriously  affecting  through  an 
unreasonable  discrimination,  traffle  that  was 
interstate.  The  question  was  thus  not  simply 
one  of  transportation  that  was  ‘wholly  within 
one  state.'  These  words  of  the  proviso  have 
appropriate  references  to  exclusively  Intra¬ 
state  traffic,  separately  considered;  to  the 
regulation  of  domestic  commerce,  as  such. 
The  powers  conferred  by  the  act  are  not 
thereby  limited  where  Interstate  commerce 
Itself  is  involved.  This  is  plainly  the  case 
when  the  Commission  finds  that  unjust  dis¬ 
crimination  against  interstate  trade  arises 
from  the  relation  of  intrastate  to  interstate 
rates  as  maintained  by  a  carrier  subject  to 
the  act.  Such  a  matter  is  one  with  which 
Congress  alone  is  competent  to  deal,  and, 
in  view  of  the  aim  of  the  act  and  the  com¬ 
prehensive  terms  of  the  provisions  against 
unjust  discrimination,  there  is  no  ground  for 
holding  that  the  authority  of  Congress  was 
unexercised,  and  that  the  subject  was  thus 
left  without  governmental  regulation." 

It  Is  this  same  limited  power  over  the  dis¬ 
criminatory  Intrastate  activities  of  producers 
sublect  to  FERC’s  Jurisdiction  which  Peti¬ 
tioners  are  addressing  In  this  petition.  It  Is 
our  position  that  PERC  has  been  granted 
in  the  Natural  Gas  Act  that  portion  of  the 
Congress’  Commerce  Clause  power  to  regulate 
the  intrastate  activities  of  "natural-gas  com¬ 
panies”  to  the  extent  necessary  to  eliminate 
the  discrimination  caused  by  these  activities 
against  interstate  consumers,  whose  protec- 


^  Id.  at  356-57  (emphasis  supplied) . 
« Id.  at  3.57. 

’a  Id.  at  358-59  (emphasis  supplied) . 


FEDERAL  REGISTER,  VOL.  42,  NO.  231— THURSDAY,  DECEMBER  1,  1977 


61216 


NOTICES 


tlon  against  exploitation  at  the  hands  of  the 
“natural -gas  companies"  was  the  primary 
purptose  In  enacting  that  legislation.  The  dis¬ 
crimination  against  the  interstate  market  has 
reached  crisis  proportions.  It  is  this  event 
which  has  triggered  FERC's  authority  to  reg¬ 
ulate  the  activities  of  "natural-gas  company" 
producers  In  the  Intrastate  market,  and 
therefore  this  power  Is  limited  to  ending  dis¬ 
crimination  against  the  Interstate  market, 
and  further  Is  limited  only  to  the  Intrastate 
activities  of  “natural-gas  companies”  which 
are  subject  to  Commission  regulation  under 
Section  1(b)  of  the  Natural  Oas  Act.  Hence. 
Petitioners  are  not  asking  the  Commission  to 
decide  whether  the  Intrastate  actions  of  other 
producers  which  operate  solely  In  the  Intra¬ 
state  market  are  made  subject  to  FERC's 
Jurisdiction  under  any  circumstances  by  Sec¬ 
tion  1(b).  or  are  included  within  the  Com¬ 
mission's  power  to  regulate  under  Sections 
1(a).  1(b),  4(b).  and  16.  of  the  Natural  Gas 
Act.  15  use.  717  (a),  (b).  c(b),  and  o.  dis¬ 
cussed  below.  These  sections  do  unquestion¬ 
ably  apply,  though,  to  “natural-gas  company" 
producers. 

Since  all  those  that  will  oppose  this  peti¬ 
tion  will  undoubtedly  attempt  to  highlight 
their  attack  by  citing  dicta  In  the  United 
States  Supreme  Court’s  decision  In  "Federal 
Power  Commission  v.  Conway  Corp."'*  to 
support  their  position  that  Congress  did  not 
grant  FERC  Its  Constitutional  power  In  the 
Natural  Gas  Act  to  protect  Interstate  con¬ 
sumers  from  ln)ury  caused  by  “natural -gas 
company"  producers'  Intrastate  activities. 
Petitioners  will  begin  with  an  analysis  of 
Conway  because  that  case  actually  under¬ 
scores  the  correctness  of  our  view  of  the  ex¬ 
tent  of  FERC's  Jurisdiction  under  th3  Natu¬ 
ral  Gas  Act.  The  holding  of  the  Supreme 
Court  In  Conway  was  that  the  FPC  had  Inter¬ 
preted  Its  Jurisdiction  under  the  Federal 
Power  Act.  ("FPA”)  16  US.C  824,  ef  seq., 
tco  narrowly  and  that  the  FPC  had  Jurisdic¬ 
tion  to  protect  wholesale  customers  from 
anticompetitive  intrastate  activities  of  an 
electric  utility  by  lowering  the  company’s 
wholesale  rate  set  by  the  FPC.*’  In  dicta,  the 
Supreme  Court,  while  finding  that  It  was  un- 
neceasary  to  Its  decision  and  to  Its  knowledge 
was  not  contested  by  any  party  to  th«  pro¬ 
ceeding,  sua  sponte  added  that  It  did  not  be¬ 
lieve  the  FPC  possessed  the  Jurisdiction  un¬ 
der  the  FPA  to  remedy  an  anticompetitive 
relationship  between  wholesale  and  retail 
rates  of  an  electric  utility  by  increasing  the 
retail  rate,  which  is  subject  to  state 
regulation.^ 

Assuming  arguendo  Its  ccrrectness.'?  the 
dicta  of  Conway  concerning  the  scope  of  the 
Commission’s  Jurisdiction  under  the  Federal 
Power  Act  can  only  apply  to  Interpreting  the 
Natural  Gas  Act  (“NGA")  (1)  If  the  fact  situ¬ 
ations  arising  under  the  FPA  are  the  same 
as  occur  under  the  NGA  and  (2)  If  the  scope 
of  the  Jurisdiction  granted  under  the  two 
acts  Is  also  the  same.  As  to  the  first  point, 
the  facts  In  Conway  reveal  that  the  natural 
gas  Industry  and  the  electric  utility  Industry 
are  very  different  in  their  makeup  and  opera¬ 
tion  when  It  comes  to  the  question  of  Inter¬ 
state-Intrastate  relationships  and  effects. 

Conway  involved  a  private  utility.  Arkan¬ 
sas  Power  &  Light  Company  ("AP&L") ,  which 
sold  electricity  at  wholesale  to  a  number  of 
munlclpally-owned  and  cooperative  electric 
systems,  all  of  which  operated  In  the  State 
of  Arkansas,  under  rates  which  were  subject 


’•426  U  S.  271  (1976). 

’  Id  at  277-79. 

Id.  at  276-77 

’’Petitioners  disagree  with  this  dicta  since 
It  Is  contrary  to  the  legislative  history  and 
purpo.se  of  the  FPA.  but  it  Is  not  necessary 
to  argue  this  matter  here. 


to  FPC  Jurisdiction.  It  then  competed  at  re¬ 
tail  with  Its  wholesale  customers  for  large 
industrial  loads,  such  retail  rates  being  sub¬ 
ject  to  approval  by  the  state  commission.  The 
wholesale  customers  allsged  that  since  the 
wholesale  rates  filed  by  AP&L  with  the  FPC 
were  higher  than  those  already  approved  by 
the  state  commission  for  retail  sales,  the 
wholesale  rate,  if  accepted  by  the  FPC,  would 
result  in  an  anticompetitive  price  squeeze 
which  would  seriously  Injure  the  wholesals 
customers  and  possibly  drive  them  out  of 
business.’' 

Hence,  the  problem  of  discrimination  In 
Conway  was  quite  different  from  that  now 
involving  natural  gas.  There  was  no  ques¬ 
tion  in  Conway  of  a  shortage  of  electricity 
or  any  need  for  the  Commission  to  allocate 
the  available  supply  to  protect  Jurisdictional 
customers.  Under  the  quite  different  struc¬ 
ture  of  the  electric  Industry  where  genera¬ 
tion,  transmission  and  distribution  are  done 
by  a  single  company,  usually  In  a  single 
state,  regulation  of  Interstate  wholesale 
transactions  by  the  company  could  protect 
the  consumer  by  simply  lowering  the 
wholesale  rate  to  prevent  retail  rate  dis¬ 
crimination.  On  the  other  hand,  FERC 
cannot  and  may  not  deal  with  the 
problem  of  the  Intrastate  activities  of 
natural  gas  producers  which  are  Irreparably 
injuring  Interstate  consumers  by  raising  the 
interstate  wellhead  rate  for  gas  to  the  Intra¬ 
state  price  level  because,  as  shown  In  Part  V', 
infra,  the  Intrastate  price  Is  per  se  not  “Just 
and  reasonable"  as  required  by  Section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  717c.  Further¬ 
more.  if  the  interstate  rate  which  producers 
receive  were  raised  to  the  Intrastate  level,  this 
would  only  serve  to  reward  the  perpetrators 
of  the  injury  to  the  Interstate  market  by 
giving  producers  excess  profits  on  their  In¬ 
terstate  as  well  as  their  Intrastate  sales 

In  the  electric  Industry,  FERC  Jurisdiction 
extends  only  to  wholesale  transactions  con¬ 
stituting  less  than  10  percent  of  the  total 
operations.  In  contrast,  for  natural  gas,  where 
the  production,  transmission  and  distribu¬ 
tion  Is  undertaken  by  different  companies 
operating  in  different  states.  FERC  has  Jur¬ 
isdiction  over  most  of  the  total  operations. 

Finally,  the  Conway  dicta  Involved  the  Is¬ 
sue  of  the  Commission's  exercise  of  Jurisdic¬ 
tion  over  the  retail  rates  regulated  by  a  State: 
the  present  case  involves  the  Issue  of  FERC 
regulation  over  the  national  supply  of  gas 
at  the  wholesale  level,  l.e.,  at  the  wellhead, 
where  for  the  most  part  the  states  have  as¬ 
serted  no  Jurisdiction,  or  If  they  have,  have 
not  effectively  exercised  any  such  Jurisdiction. 

Since  the  factual  situation  existing  in  the 
electric  utility  Industry  Is  completely  differ¬ 
ent  from  that  which  exists  in  the  natural  gas 
producing  Industry,  the  remaining  question 
is  whether  the  Jurisdiction  specifically  grant¬ 
ed  to  FERC  by  Congress  under  the  NGA  Is  as 
limited  as  that  arguably  granted  to  FERC  by 
the  FPA  under  the  dicta  in  Conway  or  Is  as 
expansive  as  the  Interstate  Commerce  Com¬ 
mission’s  Jurisdiction  under  the  Interstate 
Commerce  Act  (“ICA”),  49  U.S.C.  1.  et  seq., 
as  Interpreted  by  the  Supreme  Court  in 
Shreveport  and  recognized  by  the  Supreme 
Court  In  Conway.r*  As  Petitioners  demon¬ 
strate  below.  It  is  clear  that  FERC  has  been 
granted  much  broader  Jurisdiction  under  the 
NGA  than  under  the  FPA.  and  this  Jurisdic¬ 
tion  is  at  least  comparable  to  the  ICC's  au¬ 
thority  under  Shreveport. 

According  to  the  Report  of  the  Committee 
on  Interstate  and  Foreign  Commerce  of 
April  28,  1937,  Section  1(a)  of  the  NGA  “con¬ 
tains  a  declaration  of  policy,  states  the  nec¬ 
essity  for  Federal  regulation,  and  defines  the 
scope  of  that  regulation."  Section  l(a)’s 


v'ld.  at  274-75. 

’"Id.  at  277  n.  5. 

“  Report  at  4  (emphasis  supplied) . 


counterpart  In  the  FPA  is  Section  201(a),  16 
U.S.C.  824(a).  An  analysis  of  the  language 
of  these  two  subsections  reveals  that  Con¬ 
gress  Intended  the  scope  of  the  Commission's 
Jurisdiction  under  the  NGA  to  be  significant¬ 
ly  broader  than  under  the  FPA.  Section  201 
(a)  states  that; 

“It  is  hereby  declared  that  the  business 
of  transmitting  and  selling  electric  energy 
for  ultimate  distribution  to  the  public  Is 
affected  with  a  public  Interest,  and  that  Fed¬ 
eral  regulation  of  matters  relating  to  gen¬ 
eration  to  the  extent  provided  In  this  sub¬ 
chapter  and  subchapter  HI  of  this  chapter 
and  of  that  part  of  such  business  which  con¬ 
sists  of  the  transmission  of  electric  energy  In 
Intestate  commerce  Is  necessary  In  the  pub¬ 
lic  interest,  such  Federal  regulation,  how¬ 
ever.  to  extend  only  to  those  matters  which 
are  not  subject  to  regulation  by  the  States.” 

I  Erhphasls  supplied.  | 

From  this  language  It  can  be  stiren  that 
Congress,  In  passing  Part  II  of  the  Federal 
Power  Act  in  1935,  expressly  attempted  to 
limit  the  Commission’s  jurisdiction  over 
matters  “relating  to”  Interstate  commerce  so 
as  to  exclude  all  areas  not  mentioned  In  the 
Act  and  all  matters  which  a  state  could 
legally  regulate.  Thus,  If  an  electric  utility, 
such  as  Arkansas  Power  &  Light  In  the  Con¬ 
way  case,  generated  and  sold  power  at  retail 
wholly  within  the  state  of  Arkansas,  It  could 
be  persuasively  argued  that  FERC  was  denied 
the  authority  to  In  any  way  attempt  to  reg¬ 
ulate  the  retall-lntrastate  rates  for  that  elec¬ 
tricity  even  If  they  related  to  and  affected 
Interstate  commerce  because  such  Intrastate 
rates  are  “subject  to  regulation  by  the 
States." 

However,  most  significantly,  three  years  la¬ 
ter  In  1938,  when  Congress  parsed  the  NGA. 
it  deliberately  deleted  from  the  parallel  Jur¬ 
isdictional  section  of  that  Act,  l.e.,  Section 
1(a),  the  limiting  language,  “such  Federal 
regulation,  however,  to  extend  only  to  those 
matters  which  are  not  subject  to  regulation 
by  the  States",  that  It  had  included  In  Sec¬ 
tion  201(a)  of  the  Federal  Power  Act,  there¬ 
by  granting  to  the  Commission  Jurisdic¬ 
tion  over  all  matters  “relating  to"  Interstate 
commerce  In  natural  gas ; 

“♦  •  •  It  Is  declared  that  the  business  of 
transporting  and  selling  natural  gas  for  ulti¬ 
mate  distribution  to  the  public  Is  affected 
with  a  public  Interest,  and  that  Federal  reg¬ 
ulation  In  matters  relating  to  the  trans¬ 
portation  of  natural  gas  and  the  sale  thereof 
In  Interstate  and  foreign  commerce  Is  neces¬ 
sary  In  the  public  Interest.” 

Administrative  Law  Judge  McGowan  In 
his  initial  decision  in  “Roy  M.  Hufflngton, 
Inc”,  Docket  No.  CI75-602  (May  26,  1976) 
(upon  which  no  Commission  decision  on  re¬ 
view  has  yet  been  Issued),  interpreted  Sec¬ 
tion  1(a)  of  the  NGA  to  encompass  Com¬ 
mission  Jurisdiction  over  all  gas.  both  on¬ 
shore  and  offshore,  even  before  It  comes  out 
of  the  ground  so  as  to  permit  allocation  by 
the  C*  "nmlsslon  of  gas  natlonw'lde  where 
required  to  relieve  the  interstate  supply  de¬ 
ficiency.  First.  Judge  McGowan  described  the 
Injury  being  suffered  by  the  Interstate 
market; 

“Today  we  witness  a  dilemma  never  con¬ 
templated  by  the  Congress  In  1938.  but  truly 
as  real  an  Infringement  on  Interstate  com¬ 
merce  as  any  Act  barring  the  construction  of 
interstate  pipelines  within  a  State.  We  have 
turned  the  economic  circle  from  the  point 
where  the  Intrastate  producers  and  distribu¬ 
tors  feared  the  debilitating  effects  of  higher 
Interstate  prices  on  their  ability  to  obtain 
gas  to  service  their  customers,  to  the  point 
where  the  Interstate  pipelines  which  are  reg¬ 
ulated  by  this  Commission  can  no  longer 
compete  successfully  for  new  gas  with  these 
same  unregulated  Intrastate  purchasers." 


Initial  Decision,  mlmeo.  at  18 
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Then,  relying  on  the  language  In  Section 
1(a)  of  the  NGA  that  grants  the  Commis¬ 
sion  Jurisdiction  over  all  matters  “relating 
to”  the  transportation  and  sale  of  gas  In  In¬ 
terstate  commerce  and  declares  that  such 
transportation  and  sales  are  "affected  with 
a  public  Interest”,'®  Judge  McGowan  held : 

"There  Is  In  fact  no  greater  wholesale  ex¬ 
change  of  natural  gas  than  the  Interchange 
o(f)  rights  to  take  of  yet  unproduced  gas 
which  lies  In  natural  storage.  The  sale  and 
exchange  of  such  rights  Is  directly  related  to 
the  transportation  and  sale  of  natural  gas 
In  interstate  commerce,  for  without  that  sale 
or  exchange  there  would  be  no  Interstate 
transportation  or  sale  of  natural  gas.  We 
must  concern  ourselves  with  this  original, 
■first  sale’  in  order  that  natural  gas  may 
continue  to  be  transported  In  Interstate 
commerce.  As  the  Court  pointed  out  in  the 
Memphis  case,  ‘clearly,  it  is  the  duty  of  the 
Federal  Power  Commission,  under  its  Con¬ 
gressional  mandate,  the  Natural  Gas  Act,  to 
enforce  the  continued  availability  of  natural 
gas  In  Interstate  commerce  for  eventual  sale 
to  the  consumer  at  the  lowest  practical  rate.” 
("Memphis  Light,  Gas  and  Water  Division 
V.  FPC,”  149  U.S.  App,  D.C.  238,  462  F.2d  853 
(1972).) 

•  *  •  •  • 

"*  *  *  [lit  Is  my  belief  that  in  a  time  of 
energy  crisis,  and  a  shortage  of  natural  gas 
which  has  resulted  In  emergency  allocation 
and  curtailment  of  gas  supply  by  nearly 
every  major  Interstate  pipeline,  that  the 
mere  discovery  of  natural  gas  beneath  the 
surface  of  the  ground  is  and  does  relate  to 
the  transportation  and  sale  thereof  In  in¬ 
terstate  commerce.  This  Commission  must  be 
able  to  Influence  the  sale  of  that  gas  before 
It  Is  produced,  and  certainly  before  It  loses 
Its  color  of  public  Interest.  The  essential  de¬ 
termination  to  be  made  is  not  to  regulate 
the  mechanical  process  of  production,  which 
Is  exempt  under  the  statute,  but  to  com¬ 
mand  this  natural  resource  In  the  public  In¬ 
terest.  It  is  my  conclusion  that  if  the  Com¬ 
mission  were  to  allow  otherwise  and  agree  to 
the  husbanding  of  natural  gsis  by  the  intra¬ 
state  producers  It  would  have  failed  to  ob¬ 
serve  the  mandate  of  Congress  as  set  forth 
in  the  Natural  Gas  Act.”  “ 

•  *  *  «  * 

"The  securing  of  reserves  to  assure  the  free 
flow  of  Interstate  gas  I  find  to  be  related 
to  the  transportation  of  natural  gas  In  Inter¬ 
state  commerce.  More  Importantly,  I  find  It 
to  be  necessary  to  the  degree  that  if  a  con¬ 
tinued  supoly  of  natural  gas  for  interstate 
transportation  Is  not  assured,  regulation  be¬ 
comes  meaningless.”  ^ 

"The  problem  of  enforceability  is  there¬ 
fore,  a  critical  one  unless  the  Commission 
recognizes  the  public  interest  inherent  in  all 
reserves  of  natural  gas  capable  of  being  trans¬ 
ported  In  interstate  commerce  and  includes 
within  Its  Jurisdiction  the  owners  and  lessors 
of  those  reserves  as  related  to  that  transpor¬ 
tation.”  ” 

A  number  of  Court  decisions  have  also 
found  both  Section  1(a)  of  the  NGA  and 
Section  201(a)  of  the  FPA  relevant  to  a  de¬ 
termination  of  the  scope  of  the  Commission’s 
Jurisdiction,  especially  the  limiting  language 
at  the  end  of  Section  201(a),  which  was  de¬ 
leted  from  Section  1(a)  of  the  NGA.  For  ex¬ 
ample.  In  "J.  M.  Huber  Corporation  v.  FPC” 


Id.  at  19. 

/d.  at  20. 

“/d.  at  16-17. 

“  Id.  at  17-18  (footnotes  omitted) . 
•^/d.  at  27-28. 

« Id.  at  29-30. 

“236  P.2d  550  (3rd  Clr.  1956). 


the  Third  Circuit  determined  the  Jurisdic¬ 
tional  Issue  Involved  In  that  case  of  whether 
abandonments  are  properly  within  the  scope 
of  the  Commission’s  authority  on  the  basis 
of  the  language  of  Section  1(a).  The  court 
concluded  that : 

"The  Commission  under  Section  1(a) 
above  quoted  has  no  greater  duty  than  to 
prevent  them.”  ** 

In  "Duke  Power  Company  v.  FPC”,“"  the 
DC.  Circuit,  quoting  from  the  Supreme 
Court’s  Opinion  In  "Connecticut  Light  & 
Power  Company  v.  FPC”,'"  found  that  the 
limiting  language  at  the  end  of  Section  201 
(a)  of  the  FPA  was  relevant  to  determining 
the  extent  of  the  FPC's  jurisdiction  under 
that  Act: 

"This  is  not,  however,  to  say  that  the  Sec¬ 
tion  201(a)  policy  declaration  may  play  no 
part  In  the  Jurisdictional  determination  we 
must  make  In  this  case.  The  ‘declaration  Is 
relevant  and  entitled  to  respect  as  a  guide 
In  resolving  any  ambiguity  or  indefiniteness 
In  the  specific  provisions  which  purport  to 
carry  out  its  Intent.  It  cannot  be  wholly 
ignored.’  ”  ®- 

«  *  *  *  « 

"And  in  resolving  any  ambiguity  as  to 
whether  it  [i.e.,  jurisdictional)  was  granted, 
we  must  remain  sensitive  to  the  policy  dec¬ 
laration  in  Section  201(a).”''’ 

That  the  language  of  Section  Ka)  of  the 
NGA  Includes  the  grant  of  Congress’  Com¬ 
merce  Clause  powers  under  "Shreveport”  Is 
attested  to  by  the  holding  of  the  Supreme 
Court  in  "Illinois  Natural  Gas  Co.  v.  Central 
Illinois  Public  Service  Co.”"'  In  that  ca.se  the 
Illinois  Commerce  Commission  ordered  Illi¬ 
nois  Natural  Gas  Company,  which  purchased 
Interstate  gas  in  Illinois  and  then  distrib¬ 
uted  that  gas  solely  within  that  state,  to 
provide  service  to  Central  Illinois  Public 
Service  Company.  Illinois  Natural  objected 
because  It  believed  its  operations  were  in 
interstate  commerce  and  therefore  the  order 
of  the  Illinois  Commission  was  void  since  it 
conflicted  with  the  Commerce  Clause  and  the 
NGA.”  ‘The  Supreme  Court  agreed  with 
Illinois  Natural  that  the  order  was  unlawful 
because  Congress  through  the  NGA  had 
granted  the  FTC  jurisdiction  over  such  trans¬ 
portation  and  sales.  In  so  holding,  the  Court 
utilized  language  Indistinguishable  from  the 
“relating  to”  Interstate  commerce  language 
of  Section  1(a)  of  the  Act  and  then  speci¬ 
fically  cited  "Shreveport”  for  support: 

"In  any  case  the  proposed  extension  of 
appellant's  facilities  is  so  intimately  asso¬ 
ciated  with  the  commerce  and  would  so  af¬ 
fect  Its  volume  moving  into  the  state  and 
distribution  among  the  states  as  to  be  with¬ 
in  the  Congressional  power  to  regulate  those 
matters  which  materially  affect  interstate 
commerce,  as  well  as  the  commerce  itself. 
Southern  R.  Co.  v.  United  States,  222  U.S. 
20.  56  L.  ed.  72,  32  S.  Ct.  2.  3  NCCA  822; 
'Houston,  E.  &  W.T.R.  Co.  v.  United  States, 
234  U.S.  342,  58  L.  ed.  1341,  34  S.  Ct.  833'; 
Railroad  Commission  v.  Chicago.  B.  &  Q.  R. 
Co..  257  U.S.  563,  66  L.  ed.  371,  42  S.  Ct.  232, 
22  ALR  1086;  see  United  States  v.  Darby,  312 
U.S.  100,  119,  120,  85  L.  ed.  609,  619,  620, 
61  S.  Ct.  451,  132  ALR  1430.”  « 

Eventually  In  1954,  Congress  amended  the 
NGA  by  adding  Section  1(C),  15  U.S.C.  717 
(c).  In  order  to  exempt  companies  at  the 
distribution  end  of  the  pipeline  within  a 


Id.  at  558.  y 

130  U.S.  App.  D  C.  389,  401  F.2d  930 
(1968). 

*‘324  U.S.  515,  527  (1945). 

”  401  F.2d  at  938  (footnote  omitted) . 

”  Id.  at  940. 

*'314  U.S.  498  (1942). 

»’/d.  at  501-02. 

*"  Id.  at  509-10  (emphasis  supplied) . 


state  from  FPC  Jurisdiction  and  subject 
them  to  state  Jurisdiction  Instead.  In  order 
to  counteract  the  express  grant  of  Jurisdic¬ 
tion  of  Section  1(a),  Congress  stated  In  Sec¬ 
tion  1(c)  that: 

“The  matters  exempted  from  the  provi¬ 
sions  of  this  chapter  by  this  subsection  are 
declared  to  be  matters  primarily  of  local 
concern  and  subject  to  regulation  by  the 
several  States."  (Emphasis  supplied.) 

This  underscored  language,  which  Con¬ 
gress  deemed  required  to  strip  the  Commis¬ 
sion  of  a  particular  portion  of  Its  plenary 
jurisdiction  over  matters  relating  to  Inter¬ 
state  commerce  under  Section  1(a)  of  the 
NGA,  Is  virtually  identical  to  the  limitation 
on  the  Commission’s  jurisdiction  contained 
In  Section  201(a)  of  the  Federal  Power  Act, 
I.e.,  "such  Federal  regulations,  however,  to 
extend  only  to  those  matters  which  are  not 
subject  to  regulation  by  the  States.” 

In  short,  the  scope  of  the  Commission’s 
Jurisdiction  under  Section  1(a)  of  the  Nat¬ 
ural  Gas  Act  Is  much  broader  than  that  of 
Section  201(a)  of  the  Federal  Power  Act,  and 
It  encompasses  Congress’  "Shreveport 
power”  under  the  Commerce  Clause  of  Arti¬ 
cle  I,  Section  8  of  the  Constitution  to  pro¬ 
tect  Interstate  consumers  from  severe  and 
irreparable  injury  caused  by  the  Intrastate 
activities  of  "natural-gas  company”  pro¬ 
ducers. 

In  addition  to  the  broad  grant  of  Congress’ 
Commerce  Clause  power  over  all  matters 
"relating  to”  Interstate  commerce  In  natural 
gas  by  Section  1(a)  of  the  NGA,  the  Com¬ 
mission  was  also  given  specific  authority  to 
regulate  three  particular  portions  of  the 
natural  gas  Industry  by  Section  1(b)  of  the 
Act,  15  U.S.C.  717(b).  That  subsection  states; 

■•The  provisions  of  this  chapter  shall  ap¬ 
ply  to  the  transportation  of  natural  gas  In 
interstate  commerce,  to  the  sale  In  inter¬ 
state  commerce  of  natural  gas  for  resale  for 
ultimate  public  consumption  for  domestic, 
commercial.  Industrial,  or  any  other  use,  and 
to  natural-gas  companies  engaged  in  such 
transportation  or  sale,  but  shall  not  apply  to 
any  other  transportation  or  sale  of  natural 
gas  or  to  the  local  distribution  of  natural 
gas  or  to  the  facilities  used  for  such  distribu¬ 
tion  or  to  the  production  or  gathering  of 
natural  gas.” 

Thus,  FERC  has  three  separate  and  dis¬ 
tinct  areas  of  positive  Jurisdiction:  (1)  Over 
Interstate  transportation;  (2)  over  Interstate 
sales  for  resale;  and  (3)  over  "natural-gas 
companies”  engaged  In  Interstate  transporta¬ 
tion  or  sales.  As  the  court  held  In  "Federal 
Power  Commission  v.  Corporation  Commis¬ 
sion  of  State  of  Oklahoma,”  ^  each  of  these 
three  areas  of  Jurisdiction  "Is  an  independent 
grant  of  Jurisdiction.” 

If  the  FPC  had  been  correct  In  Its  assertion 
in  Order  No.  533  that  "the  grant  of  authority 
in  Section  1(b)  of  the  Gas  Act  is  clearly  a 
limited  grant,  limited  to  transportation  and 
sales  in  interstate  commerce," why  did 
Congre.ss  believe  It  was  necessary  to  go  fur¬ 
ther  and  grant  the  Commission  a  third.  In¬ 
dependent  head  of  Jurisdiction  to  regulate 
the  "natural-gas  companies,”  including  nat¬ 
ural  gas  producers,""  themselves  which  "en¬ 
gaged  in  such  transportation  or  sale”?  If 
natural  gas  comp)anies  were  only  to  be  sub¬ 
ject  to  Commission  Jurisdiction  "when  en¬ 
gaged  in  such  transportation  or  sale,”  then 
the  first  two  grants  of  Jurisdiction  in  Section 
1(b)  over  the  acts  of  transportation  and 
sales  In  Interstate  commerce  would  have  loeen 
sufficient,  and  accordingly,  the  separate 


*’362  F.  Supp.  522,  536  (W.  D.  Okla.  1973) 
(3  Judge  Panel),  aff'd',  4\5  U.S.  961  (1974). 

“"Order  No.  533  at  14  (emphasis  in  origi¬ 
nal)  . 

"*  See  Phillips  Petroleum  Co.  v.  State  of 
Wisconsin,  347  U.S.  672  (1954) . 
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grant  of  jurisdiction  over  the  entitles  them¬ 
selves  would  have  ben  superfluous.* 

A  comparison  of  the  Jurisdictional  grant 
under  Section  1(b)  of  the  Natural  Gas  Act 
with  the  language  of  the  jurisdictional  sec¬ 
tions  of  the  Federal  Power  Act  and  the  Inter¬ 
state  Commerce  Act  reveals  that  this  explicit 
authority  to  regulate  “natural -gas  com¬ 
panies"  Includes  the  Commerce  Clause  au- 
torlty  found  in  the  "Shreveport"  case  to 
protect  the  interstate  market  from  injuries 
caused  by  Intrastate  activities  of  regulated 
entities.  Sction  1  of  the  ICA.  49  U.S.C.  1, 
provides  In  pertinent  part  as  follows : 

“(1)  Carriers  subject  to  regulation.  The 
provisions  of  this  chapter  shall  apply  to 
common  carriers  engaged  In — 

(a)  The  transportation  of  passengers  or 
property  wholly  by  railroad,  or  patly  by 
railroad  and  partly  by  water  when  both  are 
used  under  a  common  control,  management, 
cr  arrangement  for  a  continuous  carriage  or 
shipment; 

0  *  *  •  * 

“From  one  State  or  Territory  of  the  United 
States,  or  the  District  of  Columbia,  to  any 
other  State  or  Territory  of  the  United  States, 
or  the  District  of  Columbia,  or  from  one 
place  In  a  Territory  to  another  place  In  the 
same  Territory,  or  from  any  place  In  the 
United  States  through  a  foreign  country  to 
any  other  place  In  the  United  States,  or  from 
or  to  any  place  In  the  United  States  to  or 
from  a  foreign  county,  but  only  Insofar  as 
such  transportation  or  transmission  takes 
place  within  the  United  States. 

“(2)  Transportation  subject  to  regulation. 
The  provisions  of  this  chapter  shall  also  ap¬ 
ply  to  such  transportation  of  passengers  and 
property  and  transmission  of  Intelligence, 
but  only  In  so  far  as  such  transportation  or 
transmission  takes  place  within  the  United 
States,  but  shall  not  apply —  • 

"(a)  To  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property,  wholly  with¬ 
in  one  State  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  place  In  the 
United  States  as  aforesaid,  except  as  other¬ 
wise  provided  in  this  chapter;  •  • 

The  plain  language  of  Section  Kb)  of  the 
NGA.  setting  forth  FERC’s  jurisdiction.  Is 
substantively  the  same  as  Section  1  of  the 
ICA,  authoritatively  construed  In  Shreveport 
as  vesting  Constitutional  power  under  the 
Commerce  Clau.se  In  the  ICC  to  regulate 
Intrastate  activities  of  “common  carriers" 
discriminating  against  Interstate  commerce. 
Section  1.  par.  (1)  of  the  ICA  states  that  it 
applies  to  “the  transportation  of  passengers 
or  property  •  •  •  from  one  State  *  •  •  to  any 
other  State  *  •  •."  =  Section  l{b)  of  the  NGA 
contains  an  Identical  grant  of  power  over  the 
“transportation  of  natural  gas  In  interstate 
commerce  "  Section  1,  par.  (1)  of  the  ICA 
also  provides  that  the  "provisions  of  this 
chapter  shall  apply  to  common  carriers  en¬ 
gaged  In”  Interstate  commerce,  which  paral¬ 
lels  the  jurisdiction  In  Section  1(b)  of  the 


*  The  separate  jurisdictional  grant  over 
"natural-gas  companies”  In  Section  1(b) 
cannot  be  disposed  of  as  being  merely  a  part 
of  the  Commission’s  authority  under  Sec¬ 
tions  8,  9  and  10  of  the  NGA,  15  U.S.C.  717  g. 
h.  and  1.  to  establish  a  uniform  system  of 
accounts  for,  prescribe  depreciation  prac¬ 
tices  for,  and  gather  Information  from  "nat¬ 
ural-gas  companies"  since  similar  powers 
exist  under  various  sections  of  the  FPA 
without,  as  shown  infra,  the  specific  Juris¬ 
dictional  grant  in  Section  201(b)  over  the 
electric  utilities  themselves.  See  16  U.S.C.  825. 
825a.  and  825c. 

-The  definition  of  Interstate  commerce 
spelled  out  In  the  ICA,  Section  1.  par.  (1),  Is 
the  same  as  that  contained  In  Section  2(7), 
of  the  NGA.  15  U.S.C.  717a(7). 


NGA  over  "natural -gas  companies  engaged 
In  such  transportation  or  sale."  But  In  one 
respect  Section  1(b)  of  the  NGA  is  broader 
when  It  vests  jurisdiction  in  FERC  over  “the 
sale  In  interstate  commerce  of  natural  gas 
for  resale  for  ultimate  public  consumption”, 
a  power  not  given  to  the  ICC.  This  additional 
independent  grant  of  jurisdiction  over  re¬ 
sales  does  not  detract  from  Congress’  sepa¬ 
rate  grant  of  power  over  “natural-gsis  com¬ 
panies"  and  the  "transportation  of  natural 
gas  in  Interstate  commerce",  which  are  Iden¬ 
tical  to  similar  grants  in  the  ICA  construed 
In  “Shreveport"  as  conveying  Congress’  Con¬ 
stitutional  power  to  prevent  intrastate  dis¬ 
crimination  against  Interstate  commerce. 

’The  Natural  Gas  Act’s  and  Interstate  Com¬ 
merce  Act’s  specific  grants  of  authority  to 
regulate  the  entitles  which  deal  In  Interstate 
commerce  rather  than  just  the  Interstate 
activities  themselves  are  In  sharp  contrast  to 
the  more  limited  jurisdictional  grant  in  Sec¬ 
tion  201(b)  of  the  Federal  Power  Act,  16 
U.S.C.  824(b),  which,  significantly,  omits 
any  power  over  the  electric  utilities  them¬ 
selves.  Section  201(b)  states  that  the  FPA 
"shall  apply  to  the  transmission  of  electric 
energy  in  interstate  commerce  and  to  the 
sale  of  electric  energy  at  wholesale  in  Inter¬ 
state  commerce."  Since  this  Section,  passed 
In  1935.  was  expressly  limited  to  Interstate 
trartsmlsslon  and  sales  with  no  mention  of 
the  entities  which  did  the  generating,  trans¬ 
mitting  and  selling  of  electricity.  Congress 
must  have  intended  to  grant  additional 
powers  to  the  FPC,  and  Inherently  to  FERC, 
under  the  NGA,  which  it  enacted  three  years 
later,  when  It  included  in  addition  to  trans¬ 
portation  and  sales  jurisdiction,  authority 
over  "natural-gas  companies”,  just  as  It  had 
done  In  the  ICA  over  “common  carriers". 

That  Congress  would  specifically  include  in 
Section  1(b)  of  the  NGA  jurisdiction  over 
the  “natural -gas  companies"  as  entitles  after 
withholding  such  jurisdiction  in  Section  201 
(b)  of  the  FPA  is  of  great  importance  since 
the  Supreme  Court  based  Its  "Shreveport" 
decision  that  the  discriminatory  intrastate 
activities  of  common  carriers  were  subject  to 
ICC  regulation  on  the  fact  that  the  ICA 
explicitly  applied  to  “common  carriers"  as 
entities  to  be  regulated  and  not  just  to  their 
Interstate  transportation  activities. 

Faced  with  the  clear  and  explicit  affirma¬ 
tive  grant  of  authority  to  regulate  natural- 
gas  companies  contained  In  Section  1(b)  of 
the  NGA,  the  FPC  in  Order  No.  533  attempted 
to  negate  this  jurisdiction  by  contending 
that  the  exceptions  stated  In  Section  1(b) 
to  the  Commission’s  positive  jurisdiction  ef¬ 
fectively  eliminate  this  jurisdiction.  The  FPC 
read  the  phrase  “but  shall  not  apply  to  any 
other  transportation  or  sale  of  natural  g8«" 
In  Section  1(b)  as  nullifying  all  jurisdiction 
over  a  natural-gas  company’s  Intrastate  ac¬ 
tivities.  including  those  actions  which  dis¬ 
criminate  against  and  harm  Interstate  con¬ 
sumers.^  However,  the  FPC’s  method  of  statu¬ 
tory  construction  Is  at  odds  with  that  of  the 
United  States  Supreme  Court. 

In  the  landmark  case  of  "Phillips  Petro¬ 
leum  Company  v.  State  of  Wisconsin,”  *  the 
FPC  strenuously  argued  that  It  had  no  juris¬ 
diction  at  all  over  even  interstate  transporta¬ 
tion  and  sales  of  na  utlarg? 
tlon  and  sales  of  natural  g.as  producers  under 
Section  1(b)  of  the  Act  because  producers 
were  not  included  in  the  category  of  "nat¬ 
ural-gas  companies”  as  a  result  of  Section 
1  (b)  ’s  exemption  of  "production  or  gathering 
of  natural  gas." 

The  Supreme  Court  rejected  the  PPC’s 
claim  and  held  “that  ‘(elxceptlons  to  the  pri¬ 
mary  grant  of  jurisdiction  in  the  Section 


»  Order  No.  533  at  13-14. 
•347  U  S.  672  (1954). 


(1(b)  I  are  to  be  strictly  construed.’ "  *  In 
reaching  this  .same  holding  seven  years  before 
the  “Phillips'  decision  in  Interstate  Natural 
Gas  Co.  V.  FPC",*  a  case  Involving  pipeline 
production,  the  Supreme  Court  made  clear 
that  its  conclusion  would  not  be  altered 
simply  because  the  exercise  of  the  FPC’s 
jurl.sdiction  impacted  on  local  Interests: 

"Exceptions  to  the  primary  grant  of  juris¬ 
diction  in  the  section  are  to  be  strictly  con¬ 
strued.  It  is  not  sufficient  to  defeat  the  Com¬ 
mission’s  jurisdiction  over  sales  for  resale  In 
Interstate  commerce  to  assert  that  In  the 
exercise  of  the  power  of  rate  regulation  in 
such  cases,  local  Interests  may  in  some  degree 
be  affected.”  (Footnote  omitted. ( 

Then.  In  Its  more  recent  decision  in  "Fed¬ 
eral  Power  Commission  v.  Louisiana  Power 
&  Light  Co.".'*  the  Supreme  Court  went  even 
further  and  declared  that  the  stated  excep¬ 
tions  to  Section  1(b)  in  no  way  detracted 
from  the  positive  jurisdiction  conferred  on 
the  FPC  by  that  subsection: 

“It  Is  well  established  that  the  proviso  ( to 
Section  1(b)  (  was  added  to  the  Act  merely 
for  clarification  and  w'as  not  intended  to  de¬ 
prive  FPC  of  any  jurisdiction  otherwise 
granted  by  Section  1(b).” 

This  same  statutory  intepretatlon  of  Sec¬ 
tion  1  of  the  Interstate  Commerce  Act  Is 
foutid  In  “Shreveport”  where  positive  juris¬ 
diction  over  “common  carriers"  gave  the  In¬ 
terstate  Commerce  Commission  jurisdiction 
to  eliminate  discrimination  and  injury  to  in¬ 
terstate  commerce  caused  by  intrastate  ac¬ 
tivities  of  “common  carriers”  even  though 
Section  1(2)  (a)  of  that  Act  states  that  “The 
provisions  of  this  chapter  •  •  •  shall  not 
apply — To  the  transportation  of  passengers  or 
property,  or  to  the  receiving,  delivery,  storage 
or  handling  of  property,  whoolj)  within  one 
State  •  •  •"  (Emphasis  supplied.)  As  dls- 
cus.'^ed  supra,  the  Supreme  Court  found  Juris¬ 
diction  in  the  ICC  to  eliminate  discrimina¬ 
tion  against  Interstate  commerce  resulting 
from  common  carriers’  intrastate  actions  by 
combining  Section  I’s  explicit  grant  of  juris¬ 
diction  over  common  carriers  with  the  au¬ 
thority  vested  in  the  ICC  by  Section  3(1»  of 
the  Interstate  Commerce  Act.  49  U.S.C.  3(1), 
to  eradicate  any  "undue  or  unreasonable 
prejudice  or  disadvantage"  to  interstate  com¬ 
merce  and  as  a  result  concluded  that : 

"We  are  of  the  opinion  that  the  limitation 
of  the  proviso  In  §1  does  not  apply  to  a  ca.se 
of  thus  sort.  The  Conunission  was  dealing 
with  the  relation  of  rates  Injuriously  affect¬ 
ing  through  an  unreasonable  discrimination, 
traffic  that  was  Interstate.  The  question  was 
thus  not  simply  cue  of  transportation  that 
was  ’wholly  within  one  state.’  ”  ■* 

Similarly,  when  the  Intrastate  activities  of 
natural  gas  producers  discriminate  against 
interstate  commerce,  the  combination  of 
FERC’f  explicit  jurisdiction  over  "natural- 
gas  companies"  under  Section  1(b)  of  the 
Natural  Gas  Act  and  Its  authority  under  Sec¬ 
tion  1(a)  of  the  Act  over  all  matters  “relating 
to"  Interstate  commerce  together  with  its  ex¬ 
press  jurUsdlctlcn  under  Section  4(b)  of  the 
Act  to  stop  any  "natural-gas  company”  from 
“subject!  ingl  any  person  (that  receives  gas 
transported  or  sold  In  Interstate  co'mmerce) 
to  any  undue  prejudice  or  disadvantage", 


^  Id.  at  679;  accord.  Federal  Power  Com¬ 
mission  v.  Louisiana  Power  &  Light  Co.,  406 
US.  621,  631  (1972);  Northern  Natural  Gas 
Co.  V.  State  Corporation  Commission  of  Kan¬ 
sas.  372  U.S.  84.  89-90  (1963);  Federal  Power 
Commission  v.  Corporation  Commission  of 
State  of  Okklahoma.  362  F.  Supp.  522,  536 
(1973)  (3  Judge  Panel),  aff'd,  415  U.S.  961 
(1974). 

•  331  U.S.  682.  690-91  (1947) . 

T406  U.S.  621.  631  (1972). 

*  Shreveport,  supra,  234  U.S.  at  358-59. 
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renders  the  exceptions  to  FERC’s  Jurisdiction 
contained  In  Section  1(b),  which  are  to  be 
"strictly  construed".  Inapplicable. 

Furthermore,  the  Supreme  Court  has  held 
that  Section  16  of  the  Natural  Gas  Act 
provides  additional  statutory  authority  for 
protecting  consumers.  In  "United  Gas  Pipe 
Line  Co.  v.  FPC”,»  the  FPC  was  ironically 
faced  with  the  situation,  prior  to  the  present 
Interstate  gas  shortage.  In  which  a  producer 
wished  to  continue  selling  certain  gas  un¬ 
der  Its  certificate  after  Its  contract  with 
United  had  terminated,  but  United  refused 
to  continue  purchasing  the  gas.  The  Commis¬ 
sion  found  that  United  had  unlawfully 
abandoned  both  the  "facilities”  used  to  re¬ 
ceive  the  gas  and  the  "service”  of  that 
gas  In  violation  of  Section  7(b)  of  the 
Natural  Gas  Act,  15  U.S.C.  717f(b).i<> 

However,  United  argued  to  the  Supreme 
Court  that  although  the  Commission  had 
explicit  jurisdiction  to  force  a  natural-gas 
company  to  continue  transporting  or  selling 
gas,  the  EPC  had  no  authority  under  the 
Natural  Gas  Act  to  order  a  natural-gas  com¬ 
pany,  such  as  United,  to  continue  purchas¬ 
ing  gas  offered  for  sale."  The  Court,  while 
finding  that  the  NGA  did  not  grant  express 
authority  over  purchases  of  natural  gas, 
nevertheless  upheld  the  Commission's  order 
and  concluded  that  the  FPC  had  Jurisdiction 
under  Section  16  of  the  Act  to  regulate  pur¬ 
chases  where  necessary  to  properly  exercise 
Its  positive  Jurisdiction  over  tran.sportatlon 
and  sales: 

"Under  section  16,  the  Commission  has  the 
power  ‘to  perform  any  and  all  acts,  and  to 
•  *  •  Issue  •  •  •  such  orders,  rules,  and  regu¬ 
lations  as  It  may  find  necessary  or  appropri¬ 
ate  to  carry  out  the  provisions  of  this  Act.’  52 
Stat.  830,  15  U.S.C.  7170.  Where  it  Is  neces¬ 
sary  to  regulate  the  purchase  of  gas  In  some 
respects  to  carry  out  Its  e.xpressiy  granted 
authority  over  transportation  and  sale,  the 
Commission  must  have  the  power  to  do  so.”  ” 

As  shown  supra,  the  unregulated  Intrastate 
activities  of  natural  gas  producers  have  made 
It  Impossible  for  FERC  "to  carry  out  Its  ex¬ 
pressly  granted  authority  over  transporta¬ 
tion  and  sale  "  of  natural  gas  In  Interstate 
commerce  to  assure  “the  lowest  jjosslble 
reasonable  rate  consistent  with  the  main¬ 
tenance  of  adequate  service  and  the  public 
interest” as  Is  required  by  the  Natural  Gas 
Act.  The  Commission  therefore  must  exer¬ 
cise  Its  Commerce  Clause  power,  as  expressed 
In  Sections  1(a),  1(b),  4(b)  and  16  of  the 
Act  to  regulate  Intrastate  actions  of  "nat¬ 
ural-gas  company”  producers  through  the 
setting  of  Intrastate  rates  and 'or  through 
the  allocation  of  all  gas  supply,  both  Inter¬ 
state  and  Intrastate,  on  a  nationwide  basis. 

The  Supreme  Court  has  al'o  aoolled  the 
reasoning  of  the  Shreveport  doctrine  In  de¬ 
fining  the  scope  of  the  Comml.sslon's  Juris¬ 
diction  under  the  Natural  Gas  Act  In  a  num¬ 
ber  of  cases  In  which  It  found  FPC  au¬ 
thority  to  regulate  In  order  to  close  the  "reg¬ 
ulatory  gap”  between  federal  and  state  Juris¬ 
diction.  This  regulatory  gap  thesis  has  Its 
roots  In  the  Supreme  Court’s  opinions  In 
"Pennsylvania  v.  West  Virginia,  supra,”  and 
"State  of  Missouri  v.  Kansas  Natural  Gas 
Co.” "  which  caused  Congress  to  pa.ss  the 
Natural  Gas  Act.  As  discussed  supra.  "Penn¬ 
sylvania  V.  West  Virginia”  held  that  the 
states  lacked  Jurisdiction  to  regulate  or  pro¬ 
hibit  the  transportation  of  natural  gas  In 


•385  U.S.  83  (1966). 

»«/d.at  85-86. 

"  Id.  at  89. 

••  Id.  at  90 

”  Permian  Basin  Area  Rate  Cases,  390  XJ.S. 
747.  792-93  (1968);  Atlantic  Refining  Co.  v. 
Public  Service  Commission  of  New  "Vork 
(CATCO),  360  U.S.  378,  388  (1959). 

"265  U.S.  298  (1924). 


Interstate  commece.  Following  that  decision, 
efforts  by  the  states  to  enact  any  regulation 
of  Interstate  transportation  even  to  protect 
Intrastate  commerce  from  Interstate  dis¬ 
crimination  were  struck  down  as  forbidden 
under  the  Commerce  Clause  by  the  Supreme 
Coiirfs  "Kansas  Natural  Gas  Co.”  opinion, 
supra.  There,  the  Court,  quoting  Mr.  Justice 
Hughes,  declared: 

"If  a  state  enactment  Imposes  a  direct 
burden  upon  Interstate  commerce.  It  must 
fall,  regardless  of  Federal  legislation.  The 
point  of  such  an  objection  is  not  that  Con¬ 
gress  has  acted,  but  that  the  state  has  di¬ 
rectly  restrained  that  which.  In  the  absence 
of  Federal  regulation,  should  be  free.” 

Since  the  Commerce  Clause  Included,  un¬ 
der  the  Supreme  Court’s  holding  in  "Shreve¬ 
port”,  the  protection  of  Interstate  transpor¬ 
tation  from  intrastate  activities.  It  was  crys¬ 
tal  clear  prior  to  1938  that  the  entire  subject 
of  discrimination  between  Intrastate  and  In¬ 
terstate  commerce  was  a  Federal  question 
within  the  exclusive  power  of  Congress  over 
which  the  states  had  no  control.  Thus  when 
Congress  came  to  enact  the  Natural  Gas 
Act,  it  had  already  been  established  that 
the  states  lacked  any  authority  to  correct 
any  discriminatory  practices  of  Intrastate 
activities  on  Interstate  commerce. 

The  legislative  history  of  the  NGA  reveals 
an  explicit  understanding  by  Congress  that 
the  states  lacked  power  over  matters  of  dis¬ 
crimination  arising  from  the  Interstate-In¬ 
trastate  activities  of  natural-gas  companies. 
The  House  Report  on  the  bill  explicitly  stated 
that  Congress  did  intend  to  vest  the  Com¬ 
mission  with  authority  to  occupy  the  field 
wherein  the  Supreme  Court  had  held  that 
the  states  lacked  authority  to  act: 

"The  basic  purpose  of  the  present  legisla¬ 
tion  Is  to  occupy  this  field  In  which  the 
Supreme  Court  has  held  that  the  States 
mav  not  act.”  ’« 

It  was  therefore  clear  prior  to  the  enact¬ 
ment  of  the  Natural  Gds  Act  that  while  the 
states  posse.ssed  Jurisdiction  over  solely  In¬ 
trastate  commerce,  they  had  no  authority  to 
remedy  discrimination  arising  from  Intra¬ 
state  activities  by  regulated  natural-gas  com¬ 
panies  against  Interstate  commerce.  Thus,  as 
recently  declared  by  the  Supreme  Court  in 
"Federal  Power  Commission  v.  Louisiana 
Power  &  Light  Co.”,"  the  NGA  represents 
comprehensive  legislation  In  which  all  gaps 
were  closed  by  vesting  authority  In  the  FPC : 

“The  Natural  Gas  Act  of  1938  granted  FPC 
broad  powers  ‘to  protect  consumers  against 
exploitation  at  the  hands  of  natural  gas  com¬ 
panies’  FT*C  V.  Hope  Natural  Gas  Co.  320  U  S. 
591,  610,  88  L.  Ed.  333,  349,  64  S.  Ct.  281 
(1944).  See  FPC  v.  Transcontinental  Gas 
Pipe  Line  Corp.  365  U.S.  1.  19.  5  L.  Ed.  2d 
377,  389,  81  S.  Ct.  435  (1961);  Sunray  Ivlld- 
Contlnent  Oil  Co.  v.  FPC,  364  US.  137,  147, 
4  L.  Ed.  2d  1623,  1631,  80  S.  Ct.  1392,  (1960). 
To  that  end.  Congress  ‘meant  to  create  a  com¬ 
prehensive  and  effective  regulatory  scheme,’ 
Panhandle  Eastern  Pipe  Line  Co.  v.  Public 
Service  Comm’n,  332  U.S.  507,  520,  92  L.  Ed. 
128,  139,  68  S.  Ct.  190  (1947),  of  dual  state 
and  federal  authority.  Although  federal  Jur¬ 
isdiction  was  not  to  be  exclusive,  FPC  regula¬ 
tion  was  to  be  broadly  complementary  to 
that  reserved  to  the  States,  so  that  there 
would  be  no  ‘gaps’  for  private  Interests  to 
subvert  the  public  welfare.” 

Hence,  In  order  to  protect  the  interstate 
consumers,  FERC  was  granted  the  authority 
by  Congress  to  close  all  "gaps”  where  state 
regulation  Is  not  feasible  It  seems  unques¬ 
tioned  that  the  discrimination  against  the 
Interstate  market  worked  by  the  natural-gas 


Id.  at  307-08  (emphasis  In  original) . 

H.R.  Report  No.  709,  75th  Cong..  1st  Sess. 
12  (1937)  (citations  omitted;  emphasis  sup¬ 
plied). 

"  406  U.S.  621,  631  (1972) . 


companies’  intrastate  activities  may  not  as  a 
Constitutional  matter  and  will  not  as  a  prac¬ 
tical  matter  be  eliminated  by  the  states 
themselves.  With  regard  to  the  latter  point, 
the  regulatory  comir.lssions  in  the  various 
producing  states  have  shown  no  Inclination 
to  set  any  rates  for  the  sale  of  gas  at  the 
wellhead  for  intrastate  consumption," — 
much  less  to  require  such  intrastate  sales  at 
the  FPC-established  "just  and  reasonable” 
nationwide  rate.  It  is  clear  that  the  regula¬ 
tory  agencies  of  the  various  producing  states 
are  not  going  to  deviate  from  their  "what- 
the-market-will-bear”  philosophy  when  such 
a  change  of  heart  will  only  guarantee  the 
outflow  of  some  amount  of  gas  from  their 
states  Into  the  Interstate  market  and  reduce 
the  taxes  and  royalties  paid  to  their  respec¬ 
tive  state  treasuries.  Not  only  do  the  produc¬ 
ing  states  have  a  strong  disincentive  to  end 
the  discrimination  now  being  worked  against 
the  Interstate  market,  but  In  addition.  It  Is 
clear  that  no  given  producing  state  has 
the  Constitutional  authority — ^assuming 
arguendo  Its  good  Intentions — to  end  this 
discrimination  because  no  state  agency  can 
affect  what  happens  In  the  other  producing 
states;  that  Is,  It  cannot  control  the  Intra¬ 
state  rate  for  gas  In  other  producing  states 
nor  can  It  allocate  gas  supplies  among  the 
various  states.  In  brief,  there  Is  a  "regulatory 
gap”  creating  Irreparable  harm  to  the  Inter¬ 
state  market  which  only  FERC,  the  Federal 
agency  empowered  under  the  Natural  Gas 
Act  to  protect  the  Interstate  market  from 
undue  discrimination  and  preferences,  may 
remedy. 

In  "Louisiana  Power  &  Light,"  supra,  the 
Supreme  Court  addressed  this  regulatory- 
gap  problem: 

"Can  state  authority  practicably  regulate 
In  this  area  to  prevent  this  Inequity  and 
hardship?  Insofar  as  state  plans  purport  to 
curtail  deliveries  of  Interstate  gas,  Pennsyl¬ 
vania  V.  W’est  Virginia,  262  U.S.  553,  67  L.  Ed. 
1117,  43  S.  Ct.  658,  32  ALR  300  (1923),  Is  au¬ 
thority  that  such  plans,  when  they  operate 
to  withdraw  a  large  volume  of  gas  from  an 
established  current  whereby  It  Is  supplied  to 
customers  In  other  States,  would  constitute 
a  prohibited  Interference  with  Interstate 
commerce.  But  even  to  the  extent  the  States 
may  constitutionally  promulgate  curtailment 
plans,  the  Inevitable  result  would  be  varied 
regulatory  programs  of  state  courts  and 
agencies.  Interpreting  a  countless  number  of 
different  contracts  and  applying  a  variety  of 
state  agency  rules.  The  conflicting  results 
would  necessarily  produce  allocations  deter¬ 
mined  simply  by  the  ability  of  each  customer 
to  pump  Its  desired  volume  from  a  pipeline. 
Moreover,  In  some  States.  Louisiana  for  ex¬ 
ample,  the  state  regulatory  agency  Is  forbid¬ 
den  to  regulate  direct-sales  contracts.  Be¬ 
sides,  a  state  agency  empowered  to  regulate 
these  contracts  would  be  obliged  to  regulate 
In  the  State,  not  the  national  Interest.  Ct. 
Pennsylvania  v.  West  Virginia,  supra.  The 
unavoidable  conflict  between  producing 
States  and  consuming  States  will  create  con¬ 
tradictory  regulations  that  cannot  possibly 
be  equitably  resolved  by  the  courts.  With 
these  problems  In.  mind,  the  desirability  of 
uniform  federal  regulation  Is  abundantly 
clear.”  " 

As  Chief  Judge  Bazelon  of  the  D.C.  Circuit 
explained  In  his  recent  concurring  opinion  In 
“Southern  California  Edison  Co.  v.  FPC”:  “ 


It  Is  not  at  all  clear  that  the  state 
agencies  In  a  number  of  producing  states 
have  even  been  granted  the  statutory  au¬ 
thority  to  set  wellhead  rates  for  Intrastate 
sales  by  their  respective  state  constitutions 
or  stats  legislatures. 

"406  U.S.  at  632-35  (footnotes  omitted). 

"173  U.S.  App.  D.C.  248,  524  F.  2d  409 
(1975). 
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••similarly,  the  doctrine  of  ‘local  concern' 
under  the  Act  Is  not  Itself  an  absolute  bar  to 
federal  regulation;  while  certain  activities 
are  exempt  from  federal  control,  that  exemp* 
tion  applies,  'provided  that  the  rates  and 
service  of  such  person  and  facilities  be  sub¬ 
ject  to  regulation  by  the  several  states  ’ 
(Na  ural  Gas  Act  Section  1(c),  15  U.S.C.  717 
(c).)  Further,  the  Supreme  Court  stated  In 
'FPC  V.  Transcontinental  Gas  (Pipe  Line] 
Corp.'  (365  U  S.  1(1961)  ] : 

When  we  are  presented  with  an  attempt  by 
the  federal  authority  to  control  a  problem 
that  is  not,  by  Its  very  nature,  one  with  which 
state  regulatory  conunisslons  can  be  expected 
to  deal,  the  conclusion  Is  irresistible  that 
Congress  desired  regulation  by  federal  au¬ 
thority  rather  than  nonregulation  (/d.‘  at 
28) « 

•  •  •  •  • 

"Although  the  unprecedented  shortages 
asserted  for  curtailment  by  interstate  pipe¬ 
line  companies  were  not  contemplated  by  the 
Natural  Gas  Act,  the  FPC  and  the  courts  have 
construed  the  Act  to  meet  emergencies.  If 
curtailment  of  Interstate  volumes  based  upon 
end-use  of  ultimate  consumers  has  created 
hardship  for  some  consumers  it  Is  due  to  na¬ 
tionwide  shortages  and  national  allocation 
policy,  matters  beyond  the  competence  and 
jurisdiction  of  state  regulatory  commis¬ 
sions."  “ 

31nce  the  states  individually  have  no  au¬ 
thority  to  deal  with  the  nationwide  problem 
of  Intrastate  market  discrimination  caused 
by  natural  gas  producers  against  interstate 
commerce,  the  Natural  Gas  Act  is  to  be  read 
as  granting  FERC  authority  to  eliminate  the 
discrimination; 

“This  congressional  blueprint  has  guided 
judicial  interpretation  of  the  broad  language 
defining  FPC  jurisdiction,  and  ‘when  a  dis¬ 
pute  arises  over  whether  a  given  transac¬ 
tion  is  within  the  scope  of  federal  or  state 
regulatory  authority,  we  are  not  inclined  to 
approach  the  problem  negatively,  thus  rais¬ 
ing  the  possibility  that  a  “no  man’s  land" 
will  be  created.  Compare  Guss  v.  Utah  Labor 
Board.  363  U.S.  1.  That  is  to  say,  in  a  border¬ 
line  case  where  congressional  authority  is 
not  explicit  we  must  ask  whether  state  au¬ 
thority  can  practicably  regulate  a  given  area 
and,  if  we  find  that  it  cannot,  then  we  are 
impelled  to  decide  that  federal  authority 
governs.’  FPC  v.  Transcontinental  Gas  Pipe 
Line  Corp.,  (365  UJS.  1  ]  19-20.”  » 

The  D  C.  Circuit  has  gone  so  far  as  to  hold 
that  the  FPC  has  jurisdiction  under  the 
“regulatory  gap”  theory  to  regulate  transac¬ 
tions  which  are  subject  to  state  regulation 
when  the  state  refuses  to  exercise  its  juris¬ 
diction  : 

“•  •  ’at  the  same  time,  assertion  of  fed¬ 
eral  jurisdiction  would  avoid  the  ‘attractive 
gap’  in  the  regulatory  scheme  which  results 
from  Virginia’s  decision  not  to  control  rates 
charged  to  federal  Instrumentalities.  The 
suggestion  that  state  motivation  to  abstain 
from  regulating  a  given  type  of  transaction 
constitutes  a  proper  premise  for  the  asser¬ 
tion  of  federal  Jurisdiction  can  be  found  in 
FPC  V.  Transcontinental  Gas  Pipe  Line  Corp., 
365  U.S.  1,  19-20,  ( 1961 ) « 


“/d.  at  418-19  (Bazelon,  C.J.,  concurring). 
-Id.  at  421  (Bazelon,  C.J.,  concurring) 
(emphasis  in  original). 

23  406  U.S.  at  631  (emphasis  supplied);  ac¬ 
cord,  Federal  Power  Commission  v.  Cofoora- 
tion  Commission  of  the  State  of  Oklahoma, 
382  F.  Supp.  522.  536  (W.  D.  Okla.  1973)  (3 
Judge  Panel),  aff’d,  415  UJS.  961  (1974). 

“‘Secretary  of  the  Army  v.  FPC,  138  U.S. 
App.  D.  C.  65,  425  F.2d  496,  499  ( 1970) . 


The  FPC  itself  Implicitly  exercised  its 
“Shreveport”  power  in  Opinion  No.  780, 
“Gulf  Oil  Corporation,”  et  al..  Docket  No. 
CI64-26,  issued  October  15,  1976,“  in  which 
the  FPC  announced  that  it  had  jurisdiction 
to  review  any  future  Intrastate  sales  proposed 
by  Gulf  to  determine  whether  it  should  order 
that  gas  to  be  sold  Instead  to  an  Interstate 
pipeline : 

“The  record  shows  that  Gulf  has  com¬ 
menced  approximately  twenty  five  Intrastate 
sales  since  the  issuance  of  Opinion  No.  692. 
(Footnote  omitted.]  In  view  of  Gulf’s  failure 
in  recent  years  to  comply  with  the  delivery 
requirements  of  the  certificate  issued  to  It, 
we  believe  it  important  for  us  to  review  any 
future  intrastate  sales  proposed  by  Gulf  to 
ascertain  whether  such  gas  should  be  sold  by 
Gulf  to  Texas  Eastern  under  the  subject  cer¬ 
tificate.  Accordingly,  we  shall  require  Gulf 
to  file  with  the  Commission  all  contracts  for 
the  sale  of  gas  in  intrastate  commerce  made 
after  the  date  of  this  order.  In  the  absence  of 
such  a  condition,  it  would  not  be  possible 
to  protect  adequately  the  viability  of  our 
certificate  order  against  the  possibility  of 
Gulf  selling  gas  in  intrastate  commerce 
which  should  go  to  Texas  Eastern.  In  these 
circumstances  we  have  authority  under  Sec¬ 
tion  16  to  remedy  the  situation  Niagara  Mo¬ 
hawk  Power  Corp.  v.  F.P.C.,  379  F.2d  153.”” 

In  summary,  it  cannot  be  disputed  that 
the  Intrastate  atcivltles  of  producers  of  nat¬ 
ural  gas,  which  are  “natural-gas  companies’’ 
subject  to  FERC’s  jurisdiction  under  the 
Natural  Gas  Act,  are  causing  grave  injury 
to  the  gais  supply  and  just  and  reasonable 
rates  of  the  interstate  market.  The  plain 
language  of  sections  1(a),  1(b),  4(b)  and 
16  of  the  Natural  Gas  Act  is  identical  sub¬ 
stantively  to  that  of  the  earlier  Interstate 
Commerce  Act,  authoritatively  construed  by 
the  Supreme  Court  in  “Shreveport”  as  vest¬ 
ing  in  the  ICC  Congress’  Constitutional 
power  under  the  Commerce  Clause  to  pre¬ 
vent  discrimination  by  the  Intrastate  ac¬ 
tivities  of  regulated  companies  against  In¬ 
terstate  transportation.  'The  subject  of  in¬ 
trastate-interstate  discrimination  had  been 
held  to  be  beyond  the  power  of  the  states 
to  regulate,  so  that  a  gap  clearly  existed  in 
the  regulatory  control  over  this  subject 
based  on  the  prior  Supreme  Court  decisions. 
The  legislative  history  of  the  Natural  Gas 
Act  Is  quite  clear  that  Congress  Intended 
thereby  to  close  all  regulatory  gaps,  thus  of 
necessity  conveying  to  FERC  its  Constltvr^ 
tional  power  to  preclude  discrimination  by 
intrastate  activities  of  regulated  “natural- 
gas  companies"  against  Interstate  transpor¬ 
tation  and  sales  of  natvu'al  gas.  ’The  matter 
has  assumed  crucial  Importance  in  the  past 
few  years  with  the  g;rowth  of  extensive  intra¬ 
state  activities  of  “natural -gas  company” 
producers  discriminating  against  interstate 
sales  and  transportation  of  gas  whereby  the 
flow  of  new  gas  reserves  in  interstate  com¬ 
merce  continues  to  drastically  decline. 

It  is  therefore  Imperative  that  this  Com¬ 
mission  Immediately  exercise  its  jurisdiction 
by  allocating  intrastate  gas  to  the  inter¬ 
state  market  at  regulated  prices  to  meet  the 
requirements  of  interstate  consumers,  and, 
in  the  long  term,  by  setting  intrastate  rates 
at  the  Interstate  level  to  remove  the  Incen¬ 
tive  of  windfall  profits  obtained  from  non¬ 
competitive  prices  charged  by  “natural-gas 
company"  producers  through  the  diversion  of 
their  onshore  gas  to  the  intrastate  market. 


“10  FPS  5-761,  reh’g  denied.  Opinion  No. 
780-A.  11  FPS  5-201  (December  9,  1976), 
aff’d  sub  nom..  Gulf  Oil  Corporation  v.  FPC, 
13  FPS  6-17  (3rd  Cir..  September  '7.  1977). 
”/d.  at  5-767 — 5-768  (emphasis  supplied). 


IV. — A  Minimum  Daily  Delivery  Obligation 

Should  be  Required  of  Producers  Con¬ 
sistent  With  the  Intent  of  the  Under¬ 
lying  Gas  Purchase  Contracts  and  Pipe¬ 
line  Certificates 

When  a  producer  and  a  pipeline  contract 
for  a  supply  of  gas  and  the  producer  ob¬ 
tains  a  certificate  for  the  sale  of  the  gas  from 
the  Commission,  the  Commission,  the  pipe¬ 
line,  and  the  distributors  and  consumers 
served  by  that  pipeline  all  rely  on  the  gas, 
purchase  contract’s  and/or  the  pipeline  cer¬ 
tificate  application’s  dally,  monthly  or  an¬ 
nual  delivery  estimate  as  a  conservative  figure 
upon  which  to  take  various  actions.  The 
pipeline  decides  to  construct  certain  facili¬ 
ties  to  transport  the  gas  based  on  the 
amount  of  gas  it  believes  it  will  obtain  from 
the  producer  each  day.  Likewise,  the  Com¬ 
mission  determines  whether  to  grant  a  cer¬ 
tificate  to  the  pipeline  for  the  construction 
of  these  facilities  on  its  comparllson  of  the 
daily  supply  estimate  with  the  size  of  the 
facilities  proposed  by  the  pipeline. 

Moreover,  prior  to  the  sharp  increases  in 
the  level  of  curtailment  experienced  during 
the  last  few  years,  the  pipeline  increased  the 
dally  contract  entitlements  of  its  dlistrlbutor 
customers  In  the  light  of  the  projected  daily 
deliveries  from  its  new  attachments.  In  turn, 
the  distributors  added  new  end  users  or  in¬ 
creased  the  entitlements  of  their  existing 
consumers  on  the  strength  of  the  pipeline’s 
representation  of  .its  additional  gas  supply. 
In  fact,  the  distributors  and  the  ultimate  in¬ 
terstate  consumers  are  third  party  benefici¬ 
aries  to  each  of  the  producer-pipeline  con¬ 
tracts,  and  such  status  is  clearly  contem¬ 
plated  by  the  Natural  Gas  Act,  which  was 
enacted  to  “protect  consumers  against  ex¬ 
ploitation  at  the  hands  of  natural  gas  com¬ 
panies.” 

Because  of  this  reliance  by  interstate  con¬ 
sumers  upon  the  producer's  evaluation  of  the 
minimum  amount  of  its  gas  it  would  produce 
and  deliver  each  day,  evidence  by  “take  or 
pay”  or  other  provislons.ln  its  gas  purchase 
contract  with  a  pipeline  or  by  the  silent,  but 
knowing,  conscious  and  Intended,  acquies¬ 
cence  of  the  producer  in  the  claims  of  gas 
supply  made  by  the  pipeline  in  its  certifi¬ 
cate  application  to  the  Commission,  it  is  ab¬ 
solutely  essential  that  each  producer  deliver 
to  the  pipeline  at  least  the  volumes  repre¬ 
sented  in  the  pipeline  certificate  proceed¬ 
ings  upon  which  the  certificate  was  issued. 
Such  a  delivery  obligation  will  thwart  pro¬ 
ducer  attempts  to  withhold  already  certifi¬ 
cated  gas  from  the  interstate  market  in  order 
to  obtain  speculative  benefits  of  future  gas 
price  increases,  to  enhance  their  ability  to 
make  sales  in  the  unregulated  intrastate 
market,  and  to  help  creatit  a  more  severe  gas 
supply  shortage  that  will  result  in  even  more 
pressure  being  placed  on  the  Commission 
and  the  Congress  to  deregulate  gas  prices  as 
ransom  for  obtaining  certificated,  flowing 
gas,  to  which  the  interstate  consumers  are 
already  entitled  at  significantly  lower  fl.ow- 
ing  gas  rates. 

Since  it  Is  true  that  a  dedicated  block  or 
acreage  will  eventually  reach  a  stage  of  de¬ 
pletion  that  no  longer  permits  the  extraction 
of  the  minimum  dally  delivery  obligation, 
a  producer  should  have  the  right  to  prove  to 
the  Commission  that  such  depletion  has  oc¬ 
curred,  much  like  the  showing  of  total  de¬ 
pletion  required  by  Section  7(b)  of  the  Nat¬ 
ural  Gas  Act,  16  U.SjC.  717f(b),  for  abandon¬ 
ment.  Such  proof  of  depletion  would  exempt 
the  producer  from  further  compliance  with 
its  minimum  delivery  obligation  fw  that 


“Federal  Power  Commission  v.  Hope  Nat¬ 
ural  Gas  Co.,  320  U.S.  591,  610  (1944). 
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acreage  or  block.  Without  such  proof,  de¬ 
livery  of  less  gas  than  the  minimum  daily 
obligation  would  constitute  an  unlawful 
abandonment  of  service  without  Commission 
approval  in  violation  of  Section  7(b)  of  the 
Act. 

The  PPC  reversed  Itself  and  refused  to  In¬ 
clude  a  minimum  dally  delivery  obligation 
in  all  producer  certificates  Issued  in  the  fu¬ 
ture  in  Order  No.  539-B,  after  requiring  such 
an  obligation  in  Order  Nos.  539  and  539-A. 
Instead,  the  FPC  adopted  a  so-called  “prud¬ 
ent  operator”  test  In  Order  No.  539-B  under 
which,  according  to  §  157.41  of  the  Commis¬ 
sion's  regulations,  18  CFR  157.41,  “the  seller 
shall  observe  the  standard  of  a  prudent  op¬ 
erator  to  develop  and  maintain  dellberablllty 
from  reserves  dedicated  hereunder.”  This 
“prudent  operator”  standard  is  meaningless 
since  what  is  “prudent”  for  an  operator  to 
do  in  its  own  economic  best  Interest  may  be 
dramatically  opposite  of  what  an  operator 
must  do  under  the  requirements  of  the  Nat¬ 
ural  Gas  Act.  It  was  the  recognition  of  this 
fact  of  life,  among  others.  In  the  anticompet¬ 
itive  natural  gas  Industry  which  led  to  the 
enactment  of  the  Natural  Gas  Act  in  the 
first  place.®* 

For  example,  a  “prudent”  operator  in  the 
selfish  economic  sense  would  be  one  which 
withheld  gas  supplies  from  dedicated  acreage 
in  order  to  force  up  prices  since  the  oper¬ 
ator’s  goal  is  to  receive  as  much  profit  for  Its 
product  as  possible.  That  what  is  prudent  for 
the  operator  is  not  in  many  cases  proper  un¬ 
der  the  Natural  Gas  Act  was  most  recently 
Illustrated  by  Administrative  Law  Judge 
Zlmmet  in  his  October  27,  1977  Initial  De¬ 
cision  in  “J.  G.  Stone,  et  al.”.  Docket  No. 
0175^277  (Show  Cause).  As  the  Judge  ex¬ 
plained, 

“Sun^and  United  contend  by  their  first 
argument  that  Sun’s  actions  in  terminating 
service  must  be  measured  by  a  ‘prudent  op¬ 
erator’  standard — whether  the  company  acted 
prudently  under  the  circumstances,  a  stand¬ 
ard  that  the  Commission  adopted  in  a  differ¬ 
ent  context  from  that  Involved  here  in  its 
Order  No.  539-B,  which  Order  is  being  as¬ 
sailed  on  Judicial  review  by  sun,  among 
others.  According  to  Sun  and  United,  with 
gas  reserves  from  the  Keeran  field  nearing 
depletion  and  with  oil  production  from  the 
field  also  dwindling,  Sun  acted  in  a  prudent 
manner  when  it  cut  off  all  gas  sales  in  1962 
to  produce  more  valuable  oil  from  the 
field."  » 

Judge  Zlmmet  found  the  prudent  operator 
argument  to  be  Immaterial  to  the  Issue  before 
him,  l.e.,  the  abandonment  of  a  sale  In  inter¬ 
state  commerce  without  first  obtaining  Com¬ 
mission  approval,**  and  instead  rules  against 
Sun  on  a  host  of  other  grounds.  But  his 
initial  decision  clearly  demonstrates  that 
the  Inclusion  of  a  prudent  operator  stand¬ 
ard  does  nothing  to  protect  the  gas  supply 
of  interstate  consumers.  Nothing  short  of  a 
minimum  dally  delivery  obligation  will  serve 
to  assure  that  all  recoverable  gas  from  dedi¬ 
cated  blocks  and  acreage  is  produced  at  the 
earliest  possible  time  and  at  the  lowest  “Just 
and  reasonable”  rates. 

“In  terminating  the  sales  [of  gas  to  the 
interstate  market].  Sun  apparently  Informed 
United  that  it  was  exercising  its  con- 
^tractual  right  under  the  gas  reservation 
clause.  It  thus  elected  to  use  all  the  gas 
produced  from  the  field  to  ‘lift’  or  produce 
oil  remaining  in  the  field  (Tr.  SC  138)  — 
thereby  using  the  gas,  in  the  words  of  the 
contract,  for  the  ‘development  and  operation’ 
of  the  premises  covered  by  the  lease  (p.  3, 
supra;  Item  by  Reference  SC-E).  In  Sun’s 


See  pp.  63-65,  infra. 

^  Id.  at  8  (footnotes  omitted;  emphasis 
supplied) . 

»>/£?. 


view,  with  gas  reserves  from  the  field  nearing 
depletion  and  with  oil  production  from  the 
field  also  declining,  it  was  prudent  from  an 
economic  standpoint  to  use  all  the  remaining 
gas  reserves  to  prdouce  oil  (Tr.  SC  133-144; 
221-223;  Exhibits  SC  20  and  21).  Other 
methods  besides  using  gas,  albeit  far  more  ex¬ 
pensive,  were  also  available  to  ’lift’  or  produce 
the  oil  (Tr.  SC  216-217).”*! 

The  existing  pipeline  certificates  Issued  by 
the  Commission  are  based  upon  detailed  ex¬ 
hibits  presented  by  the  companies  as  to  the 
dellverablllty  of  gas  by  the  producers  to  the 
pipelines  under  specified  contracts  between 
the  pipelines  and  producers.  Section  157.14a 
(10)  (Exhibit  H)  of  the  Commission’s  Regu¬ 
lations,  18  CFR  157.14a(10),  requires  that 
such  a  showing  be  made  as  a  condition 
precedent  to  the  issuance  of  the  certificates. 
The  problem  Is  that  producers  have  not  been 
delivering  the  volumes  specified  in  these  ex¬ 
hibits  to  the  pipelines  and  the  pipelines  in 
many  cases  have  not  believed  that  they  are 
in  a  position  to  enforce  these  deliveries. 
Under  the  prior  system,  the  FPC  had  estab¬ 
lished  no  mechanism  for  an  across-the-board 
enforcement  of  the  certificated  delivery 
volumes.  Petitioners  submit  that-  the  time 
has  now  come  for  the  Federal  Energy  Regu¬ 
latory  Commission  to  issue  a  new  firm  order 
in  the  matter  declaring  that  all  gas  delivery 
volumes  specified  in  the  underlying  exhibits 
upon  which  a  prior  certificate  was  Issued  to 
a  pipeline  shall  be  delivered  by  each  producer 
in  the  absence  of  a  petition  to  FERC  by  such 
producer  for  extraordinary  relief,  wherein  the 
producer  will  have  the  burden  of  Justifying 
lower  delivery  volumes.  To  the  extent  that 
each  pipeline  is  not  receiving  the  volumes 
specified  in  the  Exhibit  H  exhibits  certifi¬ 
cated  by  the  Commission,  it  also  should  be 
required  to  petition  the  Commission  and 
show  cause  for  the  deficiency. 

V. — Because  Opinion  No.  770-A’s  $1.42  Per 
Mcf  New  Gas  Base  Rate  Was  Based 
Substantially  on  the  Unregulated  and 
Per  Se  Unlawful  Intrastate  Price  op  Gas 
AND  the  Price  op  Oil  as  a  Result  of  the 
FPC’s  Recognition  of  the  Undue  Dis¬ 
crimination  Being  Inflicted  on  the  In¬ 
terstate  Market  by  “Natural-Gas  Com¬ 
panies’  ”  Intrastate  Activities  and  Its 
Refusal  To  Eliminate  That  Discrimi¬ 
nation,  That  Rate  and  the  93<  Per  Mcf 
Computed  in  the  Same  Manner,  Must  Be 
Immediately  Reexamined  and  Reduced  in 
Light  of  the  Commission’s  Authority  and 
Duty  To  Regulate  These  Intrastate  Ac¬ 
tivities. 

Petitioners  have  demonstrated  in  detail  in 
Part  III,  supra,  that  this  Commission  has 
ample  Jurisdiction,  and,  in  fact,  a  positive 
duty  to  regulate  the  Intrastate  market  activi¬ 
ties  of  "natural-gas  companies”  to  the  extent 
necessary  to  eliminate  all  injury  to  the  gas 
supply  and  “Just  and  reasonable”  rates  of 
Interstate  consumers  caused  by  these  unduly 
discriminatory  activities.  We  have  also  noted, 
supra,  that  in  Opinion  No.  770-A  the  FPC 
erroneously  found  to  the  contrary  that  it 
lacked  such  Jurisdiction.*®  But  the  FPC  also 
recognized  that  the  undue  discrimination 
was  occurring,  and  that  the  interstate  mar¬ 
ket  could  only  obtain  adequate  gas  supplies 
if  the  prices  received  by  the  producers  in  the 
two  markets  were  the  .same.  Since  it  incor¬ 
rectly  determined  that  it  could  not  regulate 
the  intrastate  rates  or  allocate  intrastate 
market  gas  to  the  Interstate  market,  it  de¬ 
cided  Instead  to  set  the  “regulated”  rate  at 
the  then  existing  unregulated,  Intrastate 
price  level.  Of  course,  this  action  was  doomed 
from  its  inception  since  it  was  obvious  that 


*'  Initial  Decision  at  5-6  (emphasis  sup¬ 
plied)  . 

*®  Opinion  No.  770-A  at  173-180. 


the  “what-the-market-wlll-bear”  Intrastate 
prices  would  simply  utilize  the  new  $1.42  per 
Mcf  Interstate  rate  celling  as  a  floor  to  bid 
above,  which  is  precisely  what  has  occurred. 

A.t  the  outset  of  Opinion  No.  770,  the  FPC 
admitted  that  it  had  “considered  these  [in¬ 
trastate  gas]  prices  in  establishing  the  rate. 
Tn  addition  we  have  considered  the  Btu 
equivalency  values  of  residual  oil,  distillate 
oil,  crude  oil,  synthetic  natural  gas  and  lique¬ 
fied  natural  gas”,**  and  had  set  the  Opinion 
No.  770  rate  at  a  level  which  “will  place  inter¬ 
state  pipelines  in  a  more  competitive  position 
in  the  onshore  li.e..  Intrastate]  markets. ”*‘ 

The  FPC’s  own  figures  on  Intrastate  gas 
and  fuel  oil  prices  show  beyond  doubt  that 
the  Interstate  “regulated”  price  has  been  set 
at  the  unregulated  level.  According  to  the 
FPC,  the  new  contract  prices  in  the  Intrastate 
market  averaged  $1,259  per  Mcf  during  the 
first  half  of  1975,  $1,289  per  Mcf  during  the 
second  half  of  that  year,  $1,548  during  the 
first  quarter  of  1976,  and  $1.59  per  Mcf  during 
the  second  quarter  of  1976.“  Not  surprisingly, 
these  numbers  yield  an  average  price  for  new 
gas  of  $1.42  per  Mcf  which  is  the  base  rate  of 
Opinion  No.  770-A.*®  Furthermore,  as  the 
Commission  Itself  noted  in  Opinion  No.  770- 
A,  the  60-day  emergency  sales  by  producers 
and  intrastate  pipelines  to  interstate  pipe¬ 
lines,  which  the  FPC  has  sanctioned  at  un¬ 
regulated  prices,  during  the  first  half  of  1976 
Just  happened  to  also  have  an  average  price 
of  $1,429  per  Mcf;  while  gas  sold  under  op¬ 
tional  pricing  certificates  averaged  $1.44  per 
Mcf.*® 

In  his  dissent  to  Opinion  No.  770,  Com¬ 
missioner  Smith  pointed  out  that  the  $1.42 
rate  was  comparable  to  or  exceeded  the  bulk 
of  intrastate  sales  prices.*®  More  importantly, 
he  recognized  the  futility  in  attempting  to 
chase  the  Intrastate  rate,  since  the  only  re¬ 
sult  of  setting  an  Interstate  rate  at  $1.42 
(besides  windfall  profits  for  producers)  is 
to  establish  “an  Intrastate  floor  at  this 
level”*®  above  which  Intrastate  purchasers 
will  bid. 

An  equally  revealing  admission  by  the  FPC 
in  Opinion  No.  770  is  that  the  $1.42  base 
rate  equals  the  prices  of  No.  2  and  No.  6 
fuel  oil.  The  Commission  listed  No.  2  prices 
as  averaging  approximately  $1.57  per  Mcf 
equivalent,!®  and  No.  6  as  ranging  from  $1.23 


**  Opinion  No.  770  at  13. 

*‘  Id.  at  5. 

“/d.  at  114.  Opinion  No.  770-A  at  112-113. 

**Even  during  the  first  three  months  of 
1976  when  the  average  Intrastate  price  rose 
to  154.81:*,  42.9  percent  of  the  new  intrastate 
sales  took  place  at  prices  below  $1.50.  This 
figure  was  69.4  percent  during  the  first  six 
months  of  1975,  and  63.7  percent  during  the 
last  six  months  of  that  year.  See  Opinion  No. 
770  at  114. 

*®  Opinion  No.  770-A  at  117.  In  this  regard, 
it  is  interesting  to  note  that  the  Commission, 
in  its  December  20,  1976  order  dismissing 
United  Gas  Pipe  Line  Company’s  petition 
seeking  permission  to  make  successive  60-day 
emergency,  unregulated  purchases  from  the 
same  source  of  production,  declared  that: 

“United’s  petition  was  filed  prior  to  the 
establishment  of  the  new  national  rate  of 
$1.42  per  Mcf  in  Opinion  No.  770.  (Footnote 
omitted.)  In  Opinion  No.  770,  we  promul¬ 
gated  a  rate  which  will  encourage  increased 
drilling  activity  and  place  interstate  pipe¬ 
lines  in  a  more  competitive  position  to  se¬ 
cure  supolies  from  the  onshore  market." 
[Order  Dismissing  Petition,  Docket  No. 
RP76-88,  mlmeo.  at  3.] 

*®  Opinion  No.  770,  Commissioner  Smith 
concurring  in  part  and  dissenting  in  part, 
at  11. 

**  Id.  (emphasis  in  original) . 

*®  Opinion  No.  770  at  116. 
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to  $l.37.«  In  Exhibit  29  of  Opinion  No.  770, 
the  Commission  shows  that  the  average  spot 
price  in  June  1976  for  No.  2  and  No.  6  oil 
was  $1.43  per  Mcf  equivalent,  the  same  as 
the  Opinion  No.  770-A  rate  for  new  gas.<^ 
The  American  people  have  thus  been  treated 
to  the  sad  spectacle  of  the  Federal  Power 
Commission,  an  agency  of  the  Federal  gov¬ 
ernment  sworn  to  protect  consumers  against 
exploitation  at  the  nands  of  natural -gas 
companies,  setting  whaL  it  alleges  is  a  cost- 
based  rate  at  a  level  equal  to  that  set  by 
the  OPEC  cartel  for  oil.  To  complete  the 
syllogism  In  support  of  its  $1.42  rate,  the 
FTC  would  have  had  to  argue  ihat  the  OPEC- 
set  price  for  oil  is  cost  based.  No  rebuttal  to 
that  contention,  which  to  our  knowledge 
has  no  sponsors,  is  necessary.** 

The  $1.42  per  Mcf  base  rate  with  1<  per 
quarter  escalations  translates  into  a  present 
value  level  rate  of  $1.61  per  Mcf.**  If 
further  proof  is  required  of  the  non-cost 
based  nature  of  this  rate,  it  is  provided  by  the 
fact  that  the  producers,  which  argued  that 
the  Interstate  price  for  gas  should  be  set 
at  the  “true  market”  or  “commodity  value,” 
unregulated  level,  requested  in  Docket  No. 
RM75-14  a  rate  in  the  range  of  “only”  $1.49 
to  $1.55  per  Mcf,  which  was  less  than  that 
actually  approved  by  the  FPC  in  Opinion  No. 
770-A.** 

That  the  FTC  saw  nothing  wrong  wtih 
having  set  the  regulated  Interstate  new  gas 
rate  at  a  level  equal  to  the  unregulated  prices 
of  intrastate  natural  gas  and  No.  2  and  No.  6 
oil  can  be  seen  from  its  conclusions  that 
because  the  Opinion  No.  770-A  new  gas  rate 
is  in  the  range  of  the  unregulated  oil  and  gas 
prices,  it  is  Just  and  reasonable ; 

“[Wjhen  the  $1.42  cost-based  rate  estab¬ 
lished  in  Opinion  No.  770  Is  considered  In 
relation  to  the  intrastate  prices  for  1975  and 
1976,  it  is  clear  that  such  rate  is  not  unjust 
or  unreasonable.** 

•  •  •  •  • 

"Again,  after  review  of  these  commodity 
values,  it  cannot  be  said  that  the  $1.42  per 
Mcf  cost-based  rate  is  unreasonable." 

On  the  contrary,  the  fact  that  the  $1.42 
rate  of  Opinion  No.  770  was  set  at  the  Intra¬ 
state  level  made  It  per  se  unlawful  as  an 
attempt  to  administratively  deregulate  Inter¬ 
state  natural  gas  prices,  because  the  anti¬ 
competitive  structure  of  the  natural  gas  pro¬ 
ducing  industry  was  and  remains  the  reason 
for  regulating  interstate  gas  rates  so  that 
they  are  not  set  at  the  unregulated,  "what- 
the-market-wlll-bear”,  unjust  and  unreason¬ 
able  level.  The  United  State  Supreme  Court, 
the  D.C.  Circuit  and  the  Fifth  Circuit  have 
all  recognized  in  recent  opinions  that  the 
unregulated  Intrastate  market  for  natural 
gas  in  non-competitive  and  that  the  prices 
set  therein  are  not  “Just  and  reasonable”  as 
that  term  was  Intended  by  Congress  in  enact¬ 
ing  the  Natural  Oas  Act. 


*>  Id  at  118,  Exhibit  28 
*-*/d.  at  119,  Exhibit  29. 

*»If  the  Arab  oil  embargo  had  not  taken 
place  and  the  price  of  oil  had  not  quad¬ 
rupled  (which  was  not  a  cost-based  event) 
such  that  the  FTC  found  the  price  of  No.  2 
and  No.  6  oil  to  be  around  35<  per  Mcf 
equivalent,  would  the  FTC  still  have  found 
in  Opinion  No.  770-A  that  interstate  natural 
gas  costs  $1.42  per  Mcf  to  produce? 

**  Opinion  No.  770-A  at  89.  77. 

**  Joint  Comments  of  Indicated  Producer 
Respondents.  Docket  No.  RM75-14  (May  30, 
1975)  at  47  (“the  true  market  price’,  which 
equates  to  the  ‘Just  and  reasonahle  rate’ 
(footnote  omitted)  lies  within  the  range  of 
$1.49  to  $1.56  per  Mcf”) . 

*•  Opinion  No.  770-A  at  113. 

"Id. 


NOTICES 

In  “Federal  Power  Commission  v.  Tex¬ 
aco,”  *■•  the  Supreme  Court  held : 

“For  the  purposes  of  the  proceedings  that 
may  occur  on  remand,  we  should  also  stress 
that  in  our  view  the  prevailing  price  in  the 
market-place  cannot  be  the  final  measure  of 
'just  and  reasonable’  rates  mandated  by  the 
Act.  It  is  abundantly  clear  from  the  history 
of  the  Act  and  from  the  events  that  prompted 
its  adoption  that  Congress  considered  that 
the  natural  gas  industry  was  heavily  concen¬ 
trated  and  that  monopolistic  forces  were 
distorting  the  market  price  for  natural  gas. 
(Footnote  omitted.)  Hence,  the  necessity  for 
regulation  and  hence  the  statement  in  Sun- 
ray  DX.  391  U.S.,  at  25,  20  L.  Ed.  2d  388,  that 
if  contract  prices  for  gas  were  set  at  the 
market  price,  this : 

‘Would  necessarily  be  based  on  a  belief 
that  the  current  contract  prices  In  an  area 
approximate  closely  the  ‘true’  market  price — 
the  Just  and  reasonable  rate.  Although  there 
is  doubtless  some  relationship,  and  some 
economists  have  urged  that  it  is  Intimate, 
such  a  belief  would  contradict  the  beislc  as¬ 
sumption  that  has  caused  natural  gas  pro¬ 
duction  to  be  subjected  to  regulation  •  •  •’ 
(Footnote  omitted.) 

In  subjecting  producers  to  regulation  be¬ 
cause  of  anticompetitive  conditions  in  the 
industry.  Congress  could  not  have  assumed 
that  ‘just  and  reasonable’  rates  could  con¬ 
clusively  be  determined  by  reference  to  mar¬ 
ket  price.  Our  holding  in  Phillips  implies  just 
the  opposite."  ** 

The  D.C.  Circuit  applied  the  “Texaco” 
holding  In  “Consumer  Federation  of 
America  v.  FTC”,“  in  striking  down  as  un¬ 
lawful  the  Commission’s  attempt  to  deregu¬ 
late  180-days  sales  of  natural  gas  by  pro¬ 
ducers  to  the  Interstate  market; 

“Even  If  the  producers  charged  the  Inter¬ 
state  pipelines  no  more  than  they  charged 
other  bidders  In  the  unregulated  intrastate 
market,  “Texaco”  took  occasion  to  ’stress 
that  in  our  view  the  prevailing  price  In  the 
market  place  cannot  be  the  final  measure  of 
“Just  and  reasonable”  rates  mandated  by  the 
Act.’  ’’  SI 

The  D.C.  Circuit  also  reached  this  same 
conclusion  In  "MacDonald  v.  FTC”.s» 

Even  more  recently,  the  Fifth  Circuit  re¬ 
jected  the  view  that  “Just  and  reasonable” 
interstate  rates  could  be  set  at  the  level  of 
unregulated  intrastate  prices  In  “Shell  Oil 
Co.  V.  FTC”,s*  because  It  found  the  unregu¬ 
lated  Intrastate  market  “inherently  uncom¬ 
petitive”: 

“Specifically,  the  producers  base  their 
argument  for  higher  rates  on  a  comparison 
between  the  FTC’s  new  rate  for  natural  gas 
and  higher  price  of  both  oil  and  natural  gas 
in  the  unregulated  intrastate  market.  ‘They 
argue  that  the  national  rate  for  regulated 
gas  should  equal  the  ‘commodity  value’  of 
gas  determined  by  comparison  with  substi¬ 
tutable  fuels  such  as  oil.  In  essence,  these 
petitionsers  would  have  us  set  the  price  of 
natural  gas  at  the  rate  that  the  market  would 
bear.  The  commodity  price  of  gas  would  most 
likely  be  set  by  the  prevailing  price  of  oil 
and  the  cross-elasticity  of  demand  between 
gas  and  oil.  To  accept  this  free  market  ‘com¬ 
modity  value’  would  be  to  eschew  the  con- 
gresslonally  mandated  responsibility  of  rate 
regulation  which  is  devised  to  reach  a  ‘Just 
and  reasonable’  rate.  Fixing  a  'just  and  rea¬ 
sonable’  rate  for  a  product  sold  in  an  tn- 


*«417U.S.  380  (1974). 

** Id.  at  397-99  (emphasis  supplied). 

“  169  U.S.  App.  D.C.  116,  615  F.2d  347,  ccrf. 
denied,  423  U.S.  906  (1975) . 

M  515  F.2d  at  357. 

“  164  U.S.  App.  D  C.  248.  505  F.2d  355,  363- 
64  (1974). 

“  520  F.2d  1061  (5th  Cir.  1976) .  cerf .  denied 
sub  nom.,  California  Co.  v.  FPC,  426  U.S.  941 
(1976). 


herently  uncompetitive  market  requires  more 
than  mere  subservience  to  national  and  in¬ 
ternational  market  forces."  ** 

‘The  FTC’s  owm  OfiQce  of  Economics  “  and 
the  Pipeline  and  Producer  Rates  Division  of 
the  FPC’s  Bureau  of  Natural  Gas  *  calculated 
cost  based  rates  of  56.45<  per  Mcf  and 
6l.71f  per  Mcf,  respectively,  barely  a  nickel 
apart  and  Just  slightly  above  the  62#  per  Mcf 
cost-based  national  rate  of  Opinion  No. 
699-H.  Yet  these  cost-based  rate  recommen¬ 
dations,  arrived  at  separately  by  two 
branches  of  the  Commission’s  Staff,  are  each 
only  approximately  two  fifths  of  the  $1.42 
per  Mcf  base  rate  established  in  Opinion  No. 
770-A,  thus  further  emphasizing  that  the 
$1.42  rate  is  nothing  more  than  an  unlawful 
attempt  by  the  Commission  to  administra¬ 
tively  deregulate  Interstate  natural  gas  prices 
by  setting  the  interstate  rate  at  the  per  se 
unjust  and  unreasonable  intrastate  market 
level. 

Most  significantly,  neither  of  these  Staff  rate 
recommendations,  which  were  totally  ignored 
by  the  FPC,  contained  any  Federal  income 
tax  allowance  because  the  producers  had  not, 
and  to  date  still  have  not,  supplied  any  in¬ 
formation  revealing  their  actual  taxes  paid. 
Hence,  since  the  producers  have  the  burden 
of  proof  under  Section  4(e)  of  the  Natural 
Oas  Act,  15  U.S.C.  717c  (e),  but  have  not  be¬ 
gun  to  meet  that  burden  on  the  tax  issue, 
no  Federal  income  tax  component  could 
properly  be  Included  in  the  Opinion  No. 
770-A  rate.  However,  the  FPC  arbitrarily  and 
unlawfully  took  the  opposite  approach  and 
assumed,  with  no  evidence*^  and  with  alt 
common  sense  and  common  knowledge  to 
the  contrary,  that  producers  would  actually 
pay  to  the  United  States  Treasury  a  48  per¬ 
cent  effective  tax  rate  on  the  income  from 
each  well  during  .the  production  period  by 
viewing  each  well  in  a  vacuiun  during  the 
production  period.  Of  course,  this  is  absurd 
since  during  the  time  that  one  well  is  pro¬ 
ducing  another  well  is  in  its  preproduction 
period  generating  deductions  to  offset  the 
Income  from  the  first  well.  In  addition,  other 
Investments  of  the  producers,  both  Jurisdic¬ 
tional  and  non-Jurlsdlctional,  included  in  its 
consolidated  tax  return  will  yield  tax  deduc¬ 
tions  to  further  reduce  the  first  well’s  pro¬ 
duction  period  Income.  Consequently,  the  48 
percent  effective  tax  rate  utilized  for  the 
production  years  in  Opinion  No.  770-A  is 


“fd.  at  1083-84  (enqihasls  supplied). 

®  Clarification  of  Comments.  Revision,  and 
Revised  Rate  Recommendation  of  the  Office 
of  Economics  of  the  Federal  Power  Commis¬ 
sion,  September  29.  1975  (Issued  by  FPC 
October  3, 1975) ,  at  3. 

“Response  of  Federal  Power  Commission 
Staff.  May  12.  1975  (issued  by  FTC  March  23. 
1976)  at  1. 

"  In  the  Opinion  No.  770-A  proceeding  the 
FTC  refused  to  even  order  the  producers  to 
file  their  Federal  income  tax  returns  so  that 
the  Commission  would  determine  what  the 
actual  taxes  paid  by  the  producers  were.  ‘The 
FTC  declared  in  Opinion  No.  770-A  (pp.  64- 
66)  that  “the  ‘average  costs  incurred  by 
producers’  as  reflected  in  their  past  Income 
tax  rctiuns,  are  not  relevant  for  ascertaining 
future  tax  lUbUlties.”  (Emphasis  supplied) . 
The  Incorrectness  of  this  Opinion  No.  770-A 
holding  is  demonstrated  by  the  exact  oppo¬ 
site  determination  by  FERC  in  its  recent 
“Order  Affirming  Decision  of  Presiding  Ad¬ 
ministrative  Law  Judge”,  Issued  on  October 
28,  1977,  in  Southern  California  Edison  Com¬ 
pany.  Docket  No.  ER76-205  (p.  4  n.  6)  : 

“It  would  appear  self-evident  that  Income 
tax  returns  are  the  best  evidence  of  the 
reasonableness  of  any  utility’s  claimed  in¬ 
come  tax  allowance  in  rate  cases.”  (Emphasis 
supplied.] 
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totally  unsupported  on  a  factual,  legal,  or 
even  a  theoretical  basis." 

The  D.C.  Circuit’s  two-judge  majority 
(Senior  Judge  Pahy  dissented  on  the  Federal 
Income  tax  issue)  in  affirming  Opinion  No. 
770-A  made  it  clear  that  the  FPC's  tax  model 
was  being  approved  only  tentatively  and 
would  be  subject  to  rejection  in  the  future  if 
experience  proved  it  to  be  fallacious 

"In  the  circumstance  and  with  the  Infor¬ 
mation  at  hand,  the  economic  model  is  sub¬ 
stantial  evidence.  In  the  light  of  experience, 
the  standard  of  substantial  evidence  might 
require  the  agency  to  take  a  different  course." 
(American  Public  Gas  Association,  et  al.  v. 
FPC,  CADC  Nos.  76-2000,  et  al.,  order  denying 
petitions  for  rehearing  (August  17,  1977)  at 
3  n.  2. 1 

Moreover,  the  D.C.  Circuit  contemplated 
that  the  ComrnUsion’s  review  in  light  of  ex¬ 
perience  would  take  place  quickly  in  the 
1977-78  biennial  review  of  the  national  rates, 
such  that  the  adverse  effect  of  the  FPC’s  tax 
model  would  be  minimized  if  it  was  found  to 
be  defective  and  not  reflective  of  reality  upon 
reconsideration  by  the  Commission; 

*  "The  court’s  opinion  sanctloaas  the  use  of  a 
model  as  substantial  evidence,  but  it  contem¬ 
plates  that  this  model  will  be  subjected  to 
the  test  of  experience.  If  a  flaw  in  the  model 
is  revealed,  then  there  can  be  (slip  opin.  pp. 
48-9)  an  adjustment  for  the  future,  an  ad¬ 
justment  readily  approached  through  with¬ 
holding  the  benefit  of  future  escalations. 
While  this  will  not  affect  prices  fcr  gas  al¬ 
ready  delivered  it  would  have  substantial 
impact,  and  if  error  is  found  would  forestall 
an  undue  perpetuation."  \ld.  at  3.] 

Since  the  Commission  has  indeflnitely  post¬ 
poned  the  biennial  review  of  Docket  No. 
BM77-13,  it  should  reexamine  the  use  of  the 
FPC’s  tax  model  in  this  proceeding  in  order 
to  comply  with  the  D  C.  Circuit’s  mandate. 

In  short,  the  43.05c  per  Mcf  Federal  income 
tax  component,  which  accounted  for  the  dif¬ 
ference  between  a  98.9&<'  per  Mcf  rate  and  a 
$1.42  per  Mcf  rate,  is  a  primary  factor  which 
was  grossly  inflated  by  the  FPC  as  It  manipu¬ 
lated  the  supposedly  cost-based  rate  of 
Opinion  No.  77-A  up  to  the  unregulated  in¬ 
trastate  price  level."  This  entire  $1.42  per  Mcf 
rate,  and  esjiecially  the  tax  component, 
should  be  reconsidered  and  reduced  by  FERC 
on  an  expedited  basis  in  order  to  terminate 
the  windfall  profits  of  the  producers  from 
their  interstate  sales  In  light  of  the  Commis¬ 
sion’s  jurisdiction  to  regulate  the  Intrastate 
activities  of  "nat\iral-gas  company"  produc¬ 
ers  to  the  extent  necessary  to  elimimate  the 
undue  discrimination  and  Irreparable  Injury 
which  these  producers  have  Inflicted  on  the 
gas  supply  and  pocketbooks  of  interstate 
consumers. 

VI — Conclusion 

Wherefore,  for  the  foregoing  reasons.  Pe¬ 
titioners.  the  Consumer  Coalition,  respect¬ 
fully  request  that  in  order  to  alleviate  the 
interstate  gas  supply  shortage  and  the  cur¬ 
tailment  and  grossly  Inflated  rates  resulting 
therefrom  during  the  present  winter  and  into 

"  A  review  of  the  Annual  Reports  and 
Forms  10-K  filed  by  a  number  of  the  major 
producers  of  naturad  gas  with  the  Securities 
and  Exchange  Comqiissioin  reveals  that  none 
of  these  companies  paid  anyw'here  near  a  48 
percent  effective  tax  rate  on  their  1976  net  in¬ 
come  before  taxes.  The  Commission’s  hypo¬ 
thetical  tax  component  based  cn  elimination 
of  the  percentage  depletion  allowance  simply 
does  not  comport  with  reality.  The  facts 
available  since  the  issuance  of  Opinion  Nos. 
770  and  770-A  demonstrate  that  the  FPC’s 
model  is  defective  and  does  not  square  with 
the  real  world,  actual  tax  liability  of  pro¬ 
ducers. 

"This  non-cost  price  Inflation  applies 
equally  to  the  93^  per  Mcf  base  rate  for  1973- 
74  gas.  also  set  in  Opinion  No.  770-A  under 
the  same  methodology. 


the  future,  the  Commission  (1)  give  this 
petition  expedited  consideration,  (2)  issue  a 
declaratory  order  granting  the  relief  set  forth 
at  the  outset  of  this  petition  and  (3)  on  Its 
own  initiative  direct  its  Staff  and  counsel  to 
seek  out  and  recommend  any  and  all  other 
potential  remedies  within  the  authority  and/ 
or  responsibility  of  FERC  and  adopt  and 
apply  such  remedies  as  may  assist  in  meeting 
the  Commission's  obligation  'to  assure  ade¬ 
quate  supplies  of  natural  gas  in  the  inter¬ 
state  market  at  Just  and  reasonable  prices. 
Petitioners  further  request  that  FERC  on  its 
own  initiative,  without  specific  intervention 
by  Petitioners,  apply  the  foregoing  princi¬ 
ples  to  any  and  all  other  matters  before  the 
Commission  to  which  they  would  or  could 
apply. 

Respectfully  submitted. 

Consumer  Coalition 

Charles  F.  Wheatley,  Jr. 

William  T.  Miller, 

Stanley  W.  Balis. 

Wheatley  &  Miller,  1112  Watergate  Office 
Building.  2800  Virginia  Avenue  NW.,  Wash¬ 
ington,  D.C.  20037. 

November  14, 1977. 
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Attachment 


Appendix  B. — Natural  gait  (Federal  do¬ 
main)  reserved  by  prod ucerg  from  inter¬ 
state  market 

Gas  trails-  Gas  to  be 
ported  as  traosported 
Company  January  iii  the 

1977  future 

(M  ft’)  (M  ft’) 


(1)  Gas  authorized  for 
producers’  own  use 
or  disposition: 


Cities .  29,  .WO,  000 

Chevron.  USA .  389.037,98'i  729,417.299 

Continental .  29. 500, 000 

Exxon . 47,666,600 

Getty .  17,300,0(K)  47,523,000 

Mobil .  45.;jt8,458  42,765,700 

Phillips .  212,192,123  36,200,000 

Shell .  803, 050, 708  92, 100, 000 

Sun .  6,929,119  20,695,000 

Tenneco .  9. 690, 000 

Texaco .  1601.435,754  46,130,000 


(2)  Gas  the  producers 
claim  the  right  to  re¬ 
serve  as  specified  by 
contracts  on  file  with 


the  FPC .  *831.000.000 

Total .  2, 07.5. 198. 000  1. 962, 186,000 


Total  natural  gas 
from  the  Federal 
domain  reserved 
for  producers’  own 
use  (4  trillion  cu¬ 
bic  feet)’ .  4,037,384,000 


‘  The  FPC  ruled  that  the  transport  of  580,000,000 
M  ft’  by  Texaco  has  been  “without  proper  authority.” 

*  Not  all  producers  have  submitted  their  estimates  of 
gas  reserved  for  their  own  use— including  such  large 
producers  as  Mobil  and  Continental. 

’  Shortfall  (excluding  interruptible  contracts)  tor  win¬ 
ter  1976-77  was  1.527  trillion  cubic  feet. 


[Docket  No.  RM78-31 

In  the  Matter  of:  Action  To  Axlevtatc 

Interstate  Gas  Supply  Shortage  and 

Resulting  Curtailment  and  To  Re¬ 
view  Rates  For  Gas  Prom  Wells 

Drilled  On  or  After  January  1,  1973. 

In  Light  of  Such  Action 

motion  to  dismiss  of  certain  indicated 
producers 

On  November  14.  1977,  the  “Consum¬ 
ers'  Coalition”  filed  a  “Petition  for- De¬ 
claratory  Order  and  Expedited  Consider¬ 
ation  •  •  This  Petition  was  dock¬ 
eted  in  No.  RM78-3.  Thereafter,  without 
prior  notice  of  the  fihng,  the  Federal  En¬ 
ergy  Regulatory  Commission  (Commis¬ 
sion)  on  November  18,  1977,  issued  a 
News  Release  announcing  its  intention  to 
consider  the  Petition  at  its  meeting  of 
November  22,  1977.  Without  prejudice  to 
their  right  to  make  further  filings  as 
warranted  in  this  matter,  each  of  the 
undersigned  producers  hereby  individ¬ 
ually  and  jointly  move  to  dismiss  the 
above-referenced  Petition.^ 

An  examination  of  the  pleading  on  its 
face  reveals  that  the  rulemaking  pro¬ 
ceeding  sought  by  the  Petition  is  either 
duplicative  of  existing  proceedings  be¬ 
fore  the  Commission  or  else  attacks  Com¬ 
mission  orders  on  appeal.  As  such,  it 
constitutes  an  improper  collateral  attack 
bn  other  agency  proceedings,  would  put 
parties  and  the  Commission  to  needless 
duplication  of  existing  efforts,  and  would 
undercut  substantive  legal  rights  of  the 
parties  to  those  proceedings.  An  analysis 
of  the  points  raised  reveals  these  facts 
most  clearly. 

First,  the  "Consumers’  Coalition"  requests 
that  the  Commission  reexamine  producer 
reservations  oI  offshore  gas.  A  major  case  In 
point  cited  by  the  "Consumer  Coalition”  Is 
“Tenneco  Oil  Co.’’,  Docket  No.  CI75-45.  Opin¬ 
ion  No.  789  was  issued  in  that  proceeding  on 
March  7,  1977  and  Is  currently  penning  on 
rehearing.  Producers  point  out  that  on  No¬ 
vember  9,  1977,  this  Commission  expressly 
approved  a  reservation  of  offshore  gas.  allow¬ 
ing  it  to  be  transported  onshore.*  After  that, 
in  “Michigan  Gas  Storage  Co.",*  the  Com¬ 
mission  allowed  a  distributipn  company  to  re¬ 
ceive  gas  from  offshore  reserves  developed  by 
its  production  affiliate.  Along  this  same  Une, 
this  Commission  on  November  16,  1977  is¬ 
sued  an  order  in  "Mesa  Petroleum  Co.’’,*  in 
which  the  producer  reserved  an  Interest  in 
the  gas  produced.  Rather  than  intervening 
in  these  proceedings,  the  “Consumers’  Coali¬ 
tion”  now  attempts  to  short-circuit  the  en¬ 
tire  administrative  proceeding  by  seeking 
a  new  proceeding  on  point,  perhaps  thereby 
rendering  the  record  compiled  at  slgnlflcant 
time  and  expense  to  both  the  parties  and 
the  agency  a  nullity.  Such  an  attempted 
abuse  of  this  Commission’s  procedures  should 
not  be  allowed. 

On  this  flrst  point  then,  the  Commission 
currently  has  before  It  proceedings  on  this 

» Producers  expressly  reserve  the  right  to 
supplement  further  the  instant  pleading. 
However,  in  view  of  the  short  notice  received 
by  producers  of  the  Commission’s  Intention 
to  consider  the  matter  aet  the  November  22. 
1977  meeting,  this  motion  is  hereby  flled  at 
the  present  time  to  assist  the  Commission  in 
its  assessment  of  the  Petition. 

*  Columbia  Gas  Transmission  Corp.,  CP76- 
450. 

’  Docket  No.  CP74-322.  Order  issued  Novem¬ 
ber  10, 1977. 

♦  Docket  No.  CI77-497. 
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very  Issue.  Thus,  the  Petition  constitutes  a 
collateral  attack  on  these  proceedings. 

Second,  the  Petition  claims  that  Intrastate 
sales  of  natural  gas  by  natural  gas  companies 
constitute  discrimination  against  the  Inter¬ 
state  consumer.  The  power  of  the  Commis¬ 
sion  to  regulate  intrastate  sales  of  natural 
gas  pursuant  to  the  nondiscrimination  pro¬ 
visions  of  the  Natural  Gas  Act  ®  Is  currently 
pending  on  appeal  In  the  D.C.  Circuit,*  the 
point  having  been  pressed  In  that  proceeding 
by  members  of  the  “Consumers'  Coalition.” 
That  case  has  been  argued,  and  the  parties 
are  currently  awaiting  a  decision  by  the 
Court. 

Nor  is  the  fact  that  natural  gas  companies 
are  making  the  Intrastate  sales  availing  to 
the  position  of  the  ‘‘Consumers’  Coalition.” 
The  group’s  basic  argument  appears  to  be 
that  whether  or  not  Section  1(b)  of  the  Na¬ 
tural  Gas  Act  ^  applies  to  Intrastate  sales, 
per  se,  the  Commission  can  nevertheless  as¬ 
sert  Jurisdiction  over  such  sales  pursuant  to 
Section  4(b)  If  made  by  natural  gas  com¬ 
panies. 

The  D  C.  Circuit  considered  a  similar  argu¬ 
ment  advanced  by  the  Commission  In  “Mo¬ 
bile  Oil  Co.  V.  FPC.”  ®  There,  the  Commission 
attempted  to  regulate  the  charges  for  the 
transportation  of  natural  gas  liquids,  claim¬ 
ing  It  was  required  to  regulate  such  charges 
to  prevent  discrimination  against  the  Inter¬ 
state  consumer. 

The  Court  rejected  the  claim.  Citing  “Pan¬ 
handle  Eastern  Pipe  Line  Co.  v.  Public  Serv¬ 
ice  Commission,”  “  the  Court  found  that  the 
Commission  had  not  been  delegated  the 
power  to  regulate  such  charges  pursuant  to 
Section  1(b).  Thus,  the  Court  found  the 
Commission  had  no  power  to  regulate  the 
rates  charged,  even  though  such  rates  were 
charged  by  a  Jurisdictional  company.  No  less 
Is  the  case  here. 

Thus,  existing  precedent  refutes  the  valid¬ 
ity  of  the  second  point  raised  by  the  “Con¬ 
sumers’  Coalition.”  Further,  as  the  Issue  Is 
currently  being  considered  by  the  D.C.  Cir¬ 
cuit,  the  Commission  properly.  In  the  Inter¬ 
ests  of  comity,  administrative  and  Judicial 
economy,  and  the  substantive  and  procedural 
rights  of  the  parties  Involved,  should  await 
the  decision  of  the  Court. 

The  third  point  raised  by  the  Petition  In¬ 
volves  the  setting  of  minimum  dally  delivery 
obligations.  ’The  “Consumers’  Coalition”  no¬ 
where  points  out  that  this  was  a  specific  Is¬ 
sue  considered  by  the  Commission  In  Order 
Nos.  539,  639-A,  and  639-3.’"  In  fact,  mem¬ 
bers  of  the  “Consumers’  Coalition”  pressed 
the  point  in  the  proceeding;  the  position  was 
at  first  adopted  and  then  rejected  by  the 
Commission  In  Its  final  order  on  rehearing. 
Even  the  standard  adopted,  however,  was 
challenged  by  certain  producers  as  being 
beyond  the  scope  of  the  power  delegated  the 
Commission  under  Section  1(b)  of  the  Nat¬ 
ural  Gas  Act.  ’The  “Consumers’  Coalition’s” 
attempt  to  undermine  the  Court’s  considera¬ 
tion  of  the  legal  issue,  as  well  as  the  legal 
right  of  review  guaranteed  producers  under 
Section  19(b),”  should  be  rejected  out  of 
hand. 


*  §  4(b),  15U.S.C.  717c(b). 

*  American  Public  Gas  Association  v.  FERC, 
No.  75-2105. 

■  15  U.S.C.  717(b). 

‘-483  F.  2d  1238  (D  C.  Clr.  1973). 

"332  U  S.  507  (1947). 

’"Docket  No.  RM76-8,  issued  October  14, 
1975,  March  26,  1976,  and  July  30,  1976, 
respectively,  pending  on  appeal  sub  nom. 
Shell  Oil  Co.  v.  FERC,  5th  Clr.  No.  76-3066. 

”  15  U.S.C.  I  717r(b). 


The  fourth  point  pressed  by  the  “Consum¬ 
ers’  Coalition”  Is  that  the  Commission  should 
review  immediately  the  “new”  gas  rates  es¬ 
tablished  by  the  Commission  In  Opinion  No. 
770-A.  Producers  herein  would  point  out  that 
such  a  review  Is  currently  under  way  by  the 
Commission  In  Docket  No.  RM77-13.  In  fact, 
several  of  the  undersigned  producers  have 
repeatedly  sought  expedited  filing  and  con¬ 
sideration  of  rate  evidence  in  that  proceed¬ 
ing  that  new  rates  may  be  promptly  set  and 
the  concomitant  uncertainty  dispelled.  Thus, 
the  “Consumers’  Coalition”  asks  the  Com¬ 
mission  to  Institute  a  rate  proceeding  wholly 
duplicative  of  an  existing  proceeding  al¬ 
ready  initiated  by  the  Commission  Itself. 

Finally,  “Consumers’  Coalition”  attacks 
the  orders  entered  In  Docket  No.  RM75-25  as 
being  Illegal  under  the  Natural  Gas  Act.’* 
As  before,  the  legality  of  such  orders  has 
been  argued  to  a  reviewing  Court:  Members 
of  the  “Consumers’  Coalition”  have  urged 
the  same  Issues  on  appeal  as  urged  In  this 
petition.  They  now  seek  to  undermine  the 
power  of  the  Court  to  exercise  Its  lawful 
Jurisdiction  to  determine  the  legal  Issues 
raised  by  that  appeal.  Rather,  they  appar¬ 
ently  seek  to  have  a  duplicative  proceeding 
consider  the  legal  Issue  at  the  same  time 
as  the  Court  considers  It.  Certainly,  economy 
of  administrative  and  Judicial  resources  de¬ 
mands  that  the  Court  have  opportunity  to 
rule  In  a  definitive  manner,  since  the  Issue 
has  been  fully  briefed  and  argued.  Any  at¬ 
tempt  to  abort  the  proceeding  at  this  point 
undermines  and  subverts  the  Integrity  of 
Judicial  review.  Further,  It  leaves  the  issue 
open,  putting  the  parties  again  to  the  redun¬ 
dant  task  of  briefing  these  Issues  to  the  Com¬ 
mission  and  the  Court. 

In  closing,  the  undersigned  producers  note 
that  the  Instant  Petition  constitutes  a  whole¬ 
sale  attack  upon  the  integrity  of  the  admin¬ 
istrative  and  Judicial  process  under  the  Natu¬ 
ral  Gas  Act,  being  nothing  more  than  a 
collateral  attack  upon  proceedings  pending 
before  both  this  Commission  and  the  Courts. 
By  Its  Petition,  the  “Consumers’  Coalition” 
attempts  to  thwart  existing  agency  action, 
current  Judicial  consideration  of  pending 
legal  Issues,  and  substantive  rights  guaran¬ 
teed  the  party  litigants  by  law.  This  attempt 
must  be  summarily  and  explicitly  rejected. 

Wherefore,  the  undersigned  producers  re¬ 
spectfully  request  that  the  “Petition  for 
Declaratory  Order  and  Expedited  Considera¬ 
tion  of  the  Consumer  Coalition,”  filed  in 
Docket  No.  RM78-3,  be  dismissed. 

Respectfully  submitted, 

Michael  B.  Silva,  Phyllis  Rainey,  R.  L. 
Wynne,  P.O.  Box  2511,  Houston,  Tex.  77001. 

Attorneys  for  Tenneco  Oil  Co.,  Gordon 
Gooch,  Charles  M.  Darling,  IV,  Baker  &  Botts, 
1701  Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20006. 

Attorneys  for  Tenneco  Oil  Co.,  Pennzoll 
Co.,  Pennzoll  Producing  Co.,  Pennzoll  Louisi¬ 
ana  and  Texas  Offshore,  Inc.,  Pogo  Producing 
Co.,  and  Texasgulf,  Inc.,  and  on  behalf  of: 
Edwin  W.  Parker,  II,  P.O.  Box  2040,  ’Tulsa, 
Okla.  74102. 

Attorney  for  Amerada  Hess  Corp.,  William 
H.  Emerson,  P.O.  Box  5910-A,  Chicago,  Ill. 
60680. 

Attorney  for  Amoco  Production  Co.,  Ed¬ 
ward  J.  Kremer,  David  Aston,  P.O.  Box  2810, 
Dallas,  Tex.  75221. 

Attorneys  for  Atlantic  Richfield  Co.,  John 
Wild,  575  Market  Street,  San  Francisco,  Calif. 


’"Order  Nos.  533  (Issued  August  28,  1975) 
and  533-A  (Issued  November  10,  1975),  ap¬ 
peal  pending  sub  nom.  APGA  v.  FPC,  D.C. 
Clr.  No.  75-2105. 


94105;  Justin  R.  Wolf,  1625  K  Street  NW., 
Washington,  D.C.  20006. 

Attorneys  for  Chevron  U.S.A.  Inc.,  Robert 
S.  Wheeler,  Robert  F.  LeBlanc,  P.O.  Box  300, 
Tulsa,  Okla.  74102. 

Attorneys  for  Cities  Service  Oil  Co.,  Tom 
Burton,  Carolyn  S.  Hazel,  P.O.  Box  2197, 
Houston,  Tex.  77001. 

Attorneys  for  Continental  Oil  Co.,  Martin 

N.  Erck,  Paul  W.  Wright,  Edmunds  Travis, 
Jr.,  C.  Roger  Hoffrhan,  P.O.  Box  2180,  Hous¬ 
ton,  Tex.  77001. 

Attorney  for  Exxon  Corp.,  Robert  C.  Mur-  , 
ray.  Meadow  Building,  Dallas,  Tex.  75206. 

Attorneys  for  General  American  Oil  Co.  of 
Texas,  B.  James  McOraw,  Lauren  Eaton,  A. 
Randall  Friday,  P.O.  Box  3725,  Houston,  Tex. 
77001. 

Attorney  for  Gulf  Oil  Corp.,  H.  Lamar 
Curtis,  2000  West  Loop  South,  Houston,  Tex. 
77027. 

Attorney  for  J.  M.  Huber  Corp.,  Patricia 
D.  Robinson,  Kerr-McOee  Center,  Oklahoma 
City,  Okla.  73125. 

Attorneys  lor  Kerr-McOee  Corp.,  Tom  P. 
Hamlll,  Robert  D.  Haworth,  Roscoe  Elmore, 
Three  Greenway  Plaza  East,  Houston,  Tex. 
77046. 

Attorneys  for  Mobil  Oil  Corp.,  Perry  O. 
Barber,  Jr.,  Claudia  Ramsland,  John  M. 
Young,  P.O.  Box  2967,  Houston,  Tex.  77001. 

Attorneys  for  Pennzoll  Co.,  Pennzoll 
Producing  Co.,  Pennzoll  Louisiana  and  Texas 
Offshore,  Inc.,  Claudia  Ramsland,  John  M. 
Young,  P.O.  Box  2967,  Houston,  Tex.  77001. 
Attorneys  for  Pogo  Producing  Co.,  ’Thomas 

O.  Johnson,  William  T.  Sperry,  Joseph  C. 
Fields,  One  Shell  Plaza,  P.O.  Box  2463,  Hous¬ 
ton,  Tex.  77001. 

Attorney  for  Shell  Oil  Co.,  James  D.  Olsen, 

P. O.  Box  20,  Dallas,  Tex.  75221. 

Attorneys  for  Sun  Gas  Co.,  John  A.  Ramsey, 

Roger  L.  Brandt,  Ellllam  T.  Benham,  P.O. 
Box  52332,  Houston,  Tex.  77052. 

Attorney  for  Texaco  Inc.,  George  W.  Hugo, 
1100  The  Milam  Buildmg,  Houston,  Tex. 
77002. 

Attorneys  for  Texasgulf,  Inc.,  George  C. 
Bond,  Kenneth  L.  Rledman,  Jr.,  David  M. 
Hatfield,  Union  Oil  Center,  Room  907,  P.O. 
Box  7600,  Los  Angeles,  Calif.  90051. 

Attorneys  for  Union  Oil  Co.  of  California: 

DU  mo  imu  or  msuoa  i 
OMTMCr  or  COUMIIA  I 


1  h«r*by  ecttiry  that  tha  tera^elaf  doe«Mat  haa 

aarvad  ihtt  data  a^on  aaeh  parson  daaifnatad  eo  tha 
etficiat  sarvsca  l&at  coapHad  by  tha  Sacratary  in  thia 
procaadlnf  in  aceordanca  with  tha  Aquiranants  of  S1.1t  of 
tha  Rulaa  of  ^ractica  and  Procadura. 
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